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ACT:
Radi o0 Receiving Set-Keeping and using wthout licence

Whet her an of fence-1ndi an Tel egraph Act, 1885 (13 of 1885),
s. 20.

HEADNOTE:

The respondent was found using a Radio without a |icence and
was prosecuted under s. 20 of the Indian Tel egraph Act, 1885
as well as s. 3 and s. 6 of the Indian Wreless Telegraphy
Act, 1933 (17 of 1933). He was convicted of both the
of fenses by the |ower courts but the H gh Court acquitted
hi m of the of fence under s. 20 of ‘the Indian Tel egraph Act.
On an appeal by the State against the acquittal.

Hel d, that a Radio Receiving Set is a "telegraph®™ within the
meani ng of s. 3 (1) of the Indian Tel egraph Act.

Senior Electric Inspector v. Laxm Chopra, [A 1. R] 1962,
S. C R 9, 16, referred to.

Hel d, further, that using and keeping a Radio Set anpunted
to "mmintaining" and "working" a "tel egraph"” under s. 3. (1)
of the Indian Tel egraph Act, 1885.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Criminal Appeal No. 222 of
1960.

Appeal by special l|eave fromthe judgnment and order | dated
April 11, 1960, of the Patna H gh Court in Crimnal Revision
No. 76 of 1960.

S. P. Varma and P. D. Menon, for the appellant.

The respondents did not appear.

1962. March 29. The Judgnent of the Court was delivered by
SUBBA RAO, J.-This appeal by special |eave against the
judgment and order of the H gh Court at Patna raises the
guesti on whether-to use neutra

149
terns-the keeping or using of a radio set by the person
without a licence would be an offence under s. 20 of the

I ndi an Tel egraph Act, 1885 (13 of 1885), hereinafter called
the Act.
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The respondent is a businessman, having a shop in the city

of Patna. In Novenber, 1955 an Inspector of Wreless
Tel egraph visited his shop and found a radio set being
pl ayed therein. As he was using the radio wthout a

licence, be was prosecuted, under ss. 3 and 6 of the India
Wrel ess Tel egraphy Act, 1933 (17 of 1933) and s. 20 of the
Act . The Judicial Mgistrate, Patna Cty, convicted the
respondent under the said sections and sentenced him only
under s. 20 of the Act to pay a fine of Rs. 200/- and in
default to undergo sinple inprisonment for three nonths. On
appeal the |earned Sessions Judge, Patna., confirned both
the conviction and sentence. On revision, the Hi gh Court at
Patna set aside the conviction and sentence under s. 20 of
the Act, but confirned the conviction under ss. 3 and 6 of
the Indian Wreless Telegraphy Act, 1933 and sentenced him
to pay a fine of Rs. 100/- and in default to undergo sinple
i mprisonnent for ~one _nonth. The State of Bihar has
preferred the present appeal against the order of acquitta

made by the High Court under s. 20 of the Act .

The Hi gh Court set aside the conviction under s. 20 of the
Act on the ground that the use of a wreless receiving set

without a |icence would not be an offence under the said
section having regard to the provisions of s. 4 of the Act.
M. Varma, |earned Counsel for the State, canvasses the

correctness of that decision.
It would be convenient at the outset to read the relevant
provi sions of the Act as they stood before anendnent by Act
15 of 1961.
Section 3. (1) "telegraph” neans an
150
el ectric, galvanic or magnetic telegraph, and
i ncl udes appliances and apparatus for - naking,
transmtting or receiving telegraphic, tele-
phonic or other conmunications by means of
electricity, galvanismor magnetism
Section 4. (1) Wthin India, the Centra
Government shall have the exclusive privilege
of establishing, maintaining and working tele-

gr aphs:
Provi ded that the Central CGovernnent may grant
a licence, on such conditions and in con-

sideration of such paynents as it thinks fit,
to any person to establish, maintain or work a
tel egraph within any part of India.

Provided further that the Central ~ Government
may, by rules made wunder this Act and
published in the Oficial Gazette, permt,
subj ect to such restrictions and conditions as
it thinks fit, the establishnent,  maintenance
and wor ki ng.

(a) of wireless telegraphs on ships wthin
Indian territorial waters and on aircraft
within or above India, or Indian territoria
waters, ’and

(b) of tel egraphs ot her t han Wi reless
tel egraphs within any part of India.

Section 20. (1) If any person establishes,
mai ntains or works a telegraph within India in
contravention of the provisions of section 4
or otherwise than as permitted by rule made
under that section, he shall be punished, if
the telegraph is a wireless telegraph wth
i mprisonnment which may extend to three vyears,
or with fine, or with both, and, in any other
case, with a fine which may extend to one
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t housand rupees.
151
Under the said section, if a person establishes, nmaintains
or works a telegraph without a licence in contravention of
the provisions of a. 4, he would be commtting an offence
puni shabl e thereunder. The first question is whether a
radio receiving set is a "telegraph” within the neaning of
the definition given in the Act. This Court had an occasion
to consider the scope of the said definition in the context
of a Post and Telegraph Wreless Station, which was
receiving conmunications from different cities of t he
country, in Senior Electric Inspector v. Laxm nar ayan
Chopra(l). After quoting the provisions of s. 3(1) of the
Act, this Court proceeded to observe :
"The Telegraph Wreless Receiving Station
clearly cones  within the definition of
"tel egraph™ in the Tel egraph Act. The Tele-
graph Act was passed in 1885. "Tel egraph”
then included ,an electric, galvanic, or nag-
netic t el egraph and appl i ances and
apparatus ...... for tel egraphic, telephonic
or ot her conmuni cat i ons by neans of
electricity, galvanismor magnetisn. At that
time Wrel ess tel egraphy or radi o had not been
devel oped. In the year 1914, s.3(1) of the
said Act was anended and the foll owing words
were inserted after the words "appar at us
for".: " making, transmitting or receiving"
Wth ‘the result that, after the anendnent,
receiving of _comuni cations~ by means of
electricity was-included in the definition. A
Wi rel ess receiving station certainly  receives
comuni cations by means of ~electricity and
t herefore, it is "telegraph" wthin the
meani ng of the said definition
If a telegraph wireless receiving station is a telegraph as
defined in s. 3(1) of the Act, a radio set receiving
conmuni cati ons should equally be a
(1) AIl.R 1962 S.C. 159,161
152
telegraph within the nmeaning of the said section; for “a
radio set receives comunications by nmeans of electricity.
Wreless transmtter transmts .sound as electronmagnetic
waves and the said waves are detected and received by the
receiving apparatus. W, therefore, hold that a receiving
set is a telegraph within the neaning of the Act.
The next question is whether the respondent established,
mai ntai ned or worked a telegraph within the territories of
India in contravention of the provisions of s. 4. Section
4(1) consists of a main part and two provisos. The/ main
part of the section confers an exclusive privilege- on the
Central CGovernnent of establishing maintaining and working
t el egraphs. The second proviso enables the’ Centra
Government to nmake rules to permt the establishnent,
mai nt enance and wor ki ng of w reless tel egraphs on ships —and
aircraft within a specified area or of tel egraphs other than
wireless telegraph wthin any part of India. The first
proviso confers a power on the Central CGovernment to grant
licence to establish, maintain or work a telegraph wthin
any part of India. There is difference in the phraseol ogy
used in the nmain part and the second proviso and that used
inthe first proviso. Wile in the main part and the second
provi so t he conj unction "and" is pl aced bet ween
"’ mai ntaining" and "'working", in the first proviso the
"or" is used. It is not necessary to express

di sjunctive
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our view whether in the main part and the second proviso the
three words "establishing”, "maintaining" and "working" can
be read disjunctively, for we are only concerned with the
first proviso which expressly made them di sjuncti ve. Under
s. 20 of the Act also the disjunctive "or" is used between

,,maintains® and ",,wrks". It is, therefore. clear that
under the first proviso to s. 4 the Central Government nay
grant a licence to a person for establishing, maintaining
and working a telegraph or in respect of any of them and if
a person either establishes, maintains or

153
works a telegraph without a licence or in contravention of
the terns of licence, he would be commtting an offence
under s. 20 of the Act.

It is suggested that neither of the three terns would be
appropriate for keeping aradio set or using it. Lear ned
counsel for the appellant argues that keeping or wusing a
radi o set woul d be maintaining or working a radio within the
nmeaning of that section. In the Shorter Oxford English
Dictionary the foll owi ng neani ng, anong others, is given to
the word "maintain" ; "to keep in being; to preserve
uninmpaired ; to pay or furnish the means of keeping up of ;
to keep supplied or equipped to keep in repair. A person
who has a radio 'set for the purpose ~of wusing it mnust
necessarily keep/ it~ in good condition and bear the
expenditure for so keeping it and for repairing it, if it
goes wong., He can, therefore, appropriately be said to
maintain it within the neaining of the section
The same dictionary gives various neaning to the verb
., wor k™. The foll owing are some of them "to bestow | abour
or effort upon" ; "to manipulate ,so as to bring it into the
required condition" ; ",to operate upon so as to get into
sone state or convert into sonething else” ; "to bring or
get into some condition by |abour or exertion". |If a person
tunes a radio, he can properly be said to operate upon it or
mani pulate it for the purpose of receiving the sai d

conmuni cati ons. Such a person works on the radio. W,
therefore, hold that a person in possession of a radio for
use maintains as well as works it.  In this case it has been

established that when the Inspector visited the shop of the
respondent$ the latter was using the radio and therefore was
working it.

Reliance was placed by the H gh Court on a judgnment of the
Madras High Court in In Re Pandian (1), wherein Pandrang
Row, J., appears to

(1) A l.R 1938 Mad. 821

154
accept the contention that the use of a wirel ess set without
a licence is not an offence under s. 20 of the  Act. The

| ear ned Judge observed
"It is, to say the |least, extrenely  doubtfu
whet her the use of a wireless receiving set
without a licence would anpbunt to an offence
under s. 20, Tel egraph Act, which in view of
s. 4 of that Act could not have been intended
to include wreless receiving sets used
ordinarily to receive broadcast programes."
The |earned Judge has not expressed a final opinion on the
construction of the section. Presumably, he was of opinion
t hat s. 4 applies only to a telephone est abl i shed,
mai nt ai ned and worked by Governnent or with its pernission
Wth great respect, the |earned Judge has onmtted to notice
the first proviso tos. 4 of the Act which takes in a
licence of a telegraph for one or other of the three purpo-
ses nmentioned therein. 1In the result, we hold that as the
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respondent used the radio without a |icence, he committed an
of fence under s. 20 of the Act.

We, therefore, convict himunder s. 20 of the Act al so. But
in the circunmstances of this case, we think that no separate
sentence is called for. The sentence already inmposed under
ss. 3 and 6 of the Indian Wrel ess Tel egraphy Act, 1933, is
sufficient. In the result, the order of the H gh Court 1is
nodi fied to the extent indicated.
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