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ACT:

Y. S. Parmar University--Ph. D. student appointed As-
si stant Prof essor--Whether an in-service candi date--Wether
entitled to extension of senmesters.

HEADNOTE:

The grant of permission to an in-service teacher of the
appel lant University to undertake doctoral programe is
subject to the statutory restrictions; (a), that the ' course
of study is not available in other institutions and | univer-
sities, (b) that the study |leave would be adnmissible for
pursui ng approved courses outside the University only, (c)
that the study | eave woul d be granted after the teacher has
conpl eted five years of continuous service in the “Uniyversi-
ty, and (d) that the perm ssion to do the sane would be
given according to seniority. An Assistant Professor becones
entitled to the senior scale after conpletion of eight years
of service. However, the senior scale becomes applicable to
a person getting Ph.D. degree after five years instead of
ei ght years.

The respondent was a Ph.D. student under the Departnment
of Agriculture of the appellant-University for a course of
study available in several other institutions, which he was
required to conplete in six senmesters, with entitlenent. for
extension by two senmesters each on the recomendati on of the
Advi ser and the Dean respectively. Subsequently, ~he was
appoi nted Assistant Professor in the said University. He had
by then conpl eted seven senesters. He was pernmitted by the
Dean to register for the eighth senester without the ' know -
edge that he had beconme an employee of the University.
However, thereafter he was refused pernission by the Vice-
Chancellor to register for the ninth senmester on the ground
that havi ng becone an enpl oyee of the University he was not
entitled to that benefit.

In the wit petition challenging the said refusal the
Hi gh Court by majority found that the respondent was not an
in-service candidate as he had already conpleted eight
senesters and directed the Vice Chancellor to register him
for the ninth and the tenth semesters.
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Al'l owi ng the appeal by special |eave, the Court,
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HELD: The respondent could not escape fromthe statutory
restrictions which becanme applicable to himas soon as he
becane an in-service candidate for the remaining part of the
Ph.D. course on his taking up of the appointnent in the
University- The benefit claimed if granted to him alone
would result 1in his getting consequential benefits much
before his several seniors and would seriously prejudice
their claimand amount to an act of discrimnation. Such a
course is inpermssible. [776D E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 3951 of
1990.

From the Judgnent and Order dated 10.4.1990 of the
H machal Pradesh High Court in C WP. No. 12 of 1990.

V. A. Bobde, A K Sanghi~and S. Mudaliar for the Appellants.

Dr. Y.S. -~ Chitale, Ms. Sadhna Ranachandran and Jagan
Mohan Rao for the Respondent.

The Judgrment of the Court was delivered by
VERMA, J- Special |eave granted.

Respondent, Raj ~Kumar~ Thakur, was a student in the

Post graduate Doctoral Programme as a Ph.D. scholar with his
subj ect for doctoral study "Breeding of Honey Bees-A-Mellif-
era for Honey production through Artificial Insemnation”
which is a subject under the Departnment of -Agriculture of
Dr. Y.S. Parmar University of Horticulture & Forestry and is
a course of study available in several other institutions in
the country. The respondent was registered for this course
in 1985 and was required to conplete the same in six semes-
ters with entitlenment for extension by two nore senesters by
the Dean on the recomrendation of the Adviser and for a
further extension of two nore senesters by the Vice-Chancel -
lor of the Dr. Y.S. Parmar University of Horticulture and
Forestry on the recommendati on of the Dean. The respondent
conpl eted seven senesters as a student and registered for
the eighth senester on 24.7.1989 as a student of the Univer-
sity. However, during this period respondent was appointed
as Assistant Scientist in the pay scale of Rs.2200-4000 vide
letter of appointnent dated 26.7.1989. The Dean by order
dat ed
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27.7.1989 permitted the respondent to register for the
eighth semester. This permission of the Dean was granted
wi thout the know edge of the respondent having beconme an
enpl oyee of the University as a result of the _appointnent
letter dated 26.7.1989. The respondent joined the post of
Assi st ant Scientist pursuant to this appoi nt nent on
29.7.1989. The respondent thereafter applied for a further
extension of his registration for the course for the ninth
senester. The  Vice-Chancellor vide his or der dat ed
22.11.1989 refused the perm ssion on the ground that the
respondent havi ng beconme an enpl oyee of the University, —was
not entitled to that benefit in accordance with the provi-
si ons applicable. The restrictions in regard to an
enpl oyee/ teacher of the University for the purpose are as
under :
"(a) An enployee/teacher of the University is permtted to
undertake doctoral programme only in subjects for which
facilities in other Universities in the country are not
avai | abl e. Forestry bei ng one such subject in the petitioner
University. The course of study of the respondent Vviz.
Agriculture, is however, available in nunerous other insti-
tutions and Universities in the country.
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(b) An enpl oyee/teacher is required to take study |eave and
the sanme is adm ssible for pursuing approved courses outside
the University only. It is only in cases where facilities
for the course of study which is not available el sewhere in
the country, an in-service teacher is permtted to undertake
the sanme in the petitioner University.

(c) Study leave is not granted as a matter of fight and can
be granted only after the enpl oyee/teacher has conpleted
five years of continuous service in the University.

(d) Considering the nunber of enployees aspiring to do
doctoral programme the permission to do the same is given
according to seniority."

An enployee of the University would be required to
conplete the Ph.D. within eight years of recruitnent failing
which increnments are not admissible till conpletion of the
course. An enployee who is Assistant Professor or holds an
equi val ent post, -the respondent being in that category,
normal |y becones entitled to the senior scale of Rs.3000-
5000 after conpletion of eight years of service. However, in
case of ‘anenpl oyee obtaining the Ph.D. degree the senior
scal e be-
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cones applicable after five years instead of eight years. On
conpl eti on of ei'ght years in the " 'senior scal e an
enpl oyee/teacher s pronoted to the next  higher rank of
reader. Thus, a person getting a Ph.D. degree gets the
senior scale ,earlier and consequently he is also pronoted
earlier to the post of reader. There are 24 other enployees
who are senior to the respondent and are awaiting conpletion
of their five years service for doing the doctoral progranme
and there are eight other enployees who joined ‘initially
with the Ph.D. degree and are awaiting conpletion of five
years for getting the senior scale. The consequence of
granting permission to the respondent for registration to
the ninth semester woul d be to confer on the respondent the
benefit which is not available to an enpl oyee of the Univer-
sity because of the aforesaid restrictions and thi's would
result in giving a benefit to the respondent contrary to the
provi sions applicable while denying the same to others who
are senior to the respondent in enploynent. According to the
appellants this was the reason for refusal by the Vice-
Chancel | or of the perm ssion sought by the respondent.

The respondent chall enged this refusal of the perm ssion
to himby the Vice-Chancellor by order dated 22.11.89 in-the
H gh Court of H nachal Pradesh in C.WP. No. 12 of 1990. By
the i npugned judgnment dated 10.4.1990, the Full Bench of the
Hi gh Court by majority allowed the wit petition and direct-
ed the Vice-Chancellor to register the respondent for. the
remaining two senesters, nanely, the ninth and the tenth
senesters. Hence, this appeal by special |eave.

The grievance of the appellants is that the result of
the inpugned majority judgnment of the High Court Wuld be
that though the respondent is an enpl oyee/teacher of the
Uni versity he woul d be doing research in a subject in which
ot herwi se enpl oyees of the University are not permtted; the
respondent would get the senior scale earlier and also be
promoted to the post of Reader nuch before 24 persons senior
to himwho are awaiting their turn in the order of seniority
to undertake the doctoral progranme after conpletion of the
requisite five years service which is contrary to the statu-
tory provisions; and the 24 other enpl oyees senior to the
respondent would be adversely affected even without being
parties in the wit petition

The statutory provisions applicable to the case and
their nmeaning is not in controversy. The only controversy is
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whet her the respondent can be treated as an enpl oyee or in-
service candidate for the Ph.D. course on these facts so as
to attract the restrictions which are relied on by the
University for refusing the permission for registration to
t he
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ninth and tenth senesters sought by the respondent. The
majority opinion in the inpugned judgnent takes the view
that the respondent is not an in-service candidate for this
purpose as he has already conpleted eight senesters and
requires only two or three months to conplete the Ph.D.
course. The mpjority has al so been influenced by the fact
that refusal of permission for conpleting the course at this
stage woul d be hard on the respondent. The mnority view of
Bhawani Singh, J., is that on appointnment to a teaching post
in the University, the respondent incurred the disability
and attracted the restrictions which are applicable to al
enpl oyees of the University irrespective of the consequence
flowing fromit. In our opinion, the mnority judgnment of
Bhawani - Singh, J., on this point and the conclusion reached
by himthat the respondent attracted the restrictions at-
taching to all enployees of the University on his appoint-
ment as a teacher of the University is the correct view and
the respondent cannot escape fromthe statutory restrictions
whi ch becane applicable to himas soon as he becane an in-
service candidate for the remmining part of the Ph.D. course
on his taking up of the appointment in-the University. The
further fact that the benefit clainmed by the respondent, if
granted, would result in the respondent getting consequen-
tial benefits much before his several seniors as a result of
this perm ssion al one cannot also be overlooked. It is not a
case of nerely giving some benefit to the respondent even by
rel axati on of sone statutory provisions w thout causing any
prejudice to anyone else but a case where such a | benefit
granted to the respondent al one from anongst a | arge nunber
of empl oyees of the University would al so seriously preju-
dice their claimand amount to an act of discrimnation
Qoviously, such a course is inpernissible. This is the
consequence of the Hi gh Court judgnent and, therefore, it
must be set aside.

Consequently, the appeal is allowed and the inpugned
judgrment dated 10.4.1990 of the H gh Court of H macha
Pradesh in CWP. No. 12 of 1990 is set aside. No costs.

R S. S Appeal
al | oned.
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