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ACT:
CGovernment of India Act, 1935, Schedule VII, List I, entry
No. 48-Sal e of goods-Meaning of---U  P. Sales Tax Act (Xv
O 1948), s. 2(h)-Explanation 11l to s. 2(h) and s.

3B--Utra vires Provincial Legislature.

HEADNOTE

Held, that thereis a well-defined and well-established
di stinction between a sale and an agreenment to sell

The words "Taxes on the sale of goods” in entry No. 48, List
1, Schedule WVII of the Governnent of India Act, 1935,
confer power on the Provincial Legislature to inpose a tax
only when there has been a conpleted sale and not when there
is only an agreenment to sell.

Accordingly section 2(b) of the Utar Pradesh Sal es Tax Act,
XV of 1948, enlarging the definition of "sale" so as to
include forward contracts nust, to that extent, be declared
ultra vires.

For the sanme reason Explanation Il to section 2(h) which
provides that forward contracts "shall be deened to have
been conpleted on the date originally agreed upon for
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delivery" and section 3B of the Act nust also be held to be
ultra vires.
Colley v. Overseas Exporters ([1921] 3 K B. 302 at 309, 310
referred to.

JUDGVENT:

ClVIL APPELATE JURI SDI CTION: Civil Appeal No. 23 of 1954.
Appeal under article 133(1) of the Constitution of India
fromthe Judgnent and Decree dated the 28th February, 1952,
of the Hi gh Court of Judicature at Allahabad in Wit
Application No. 7297 of 1951.

C. P. Lal for the appellant.

N. C. Chatterjee (Radhey Lal Aggarwal, with him for the
respondent .

1954. May 3. The Judgnent of the Court was delivered by
VENKATARAMA AYYAR J.-This is an appeal by the Sales Tax
Oficer, Pilibhit, against the judgnent of the H gh Court of
Al | ahabad granting firstly, a wit of certiorari quashing
certain assessnent orders made against the respondent, and
secondly, a wit of prohibition in respect of certain other
proceedi ngs for

244

assessnment of tax under the provisions of the Uttar Pradesh
Sal es Tax Act (Act XV of 1948). The respondent is a firm
doing business in forward contracts, and was assessed in
respect of such contracts to a tax of 'Rs. 1,082-8-0 for the
year 1948-1949 by an order dated 27th February, 1950,
Exhibit A and to a tax of Rs. 7,369 for the year 1949-1950
by an order dated 23rd May, 1950, Exhibit B. For the period,
1st April, 1950, to 31st January, 1951, the respondent paid
a sumof Rs. 845-4-0 as tax. Assessnment proceedings were
al so started by the appellant in respect of certain forward
contracts relating to gur and peas. The respondent
challenged the legality of these proceedings and of the
assessment orders on the ground that the Act in so far as it
inmposed a tax on forward contracts was wultra vires the
powers of the Provincial Legislature. The |earned /Judges
agreed with this contention, and issued a wit of certiorar
guashing the orders of assessnent, Exhibits A and B, and a
wit of prohibition in respect of the proceedings for
assessment of tax on forward contracts in gur and peas. The
matter now cones before us in appeal under a certificate  of
the’ High Court under article 133(1) of the Constitution.

Under the Governnent of India Act, 1935, the Pro-
vincial Legislature derived its power to inpose atax on the
sale of goods wunder entry 48 in List 11 of « the Seventh
Schedul e, and the Uttar Pradesh Sales Tax Act, XV of = 1948,
was enacted in exercise of this power. Section 2(h) of the
Act defines "sale" as follows :

"Sale" means wthin its grammatical variations and
cognat e expressions, any transfer of property -in goods for
cash or deferred paynent or other val uabl e consideration and
i ncludes forward contracts but does not include a nortgage,
hypot hecati on, charge or pl edge."

It is the extended definition of sale as including
forward contracts in this sectionthat is relied on as
conferring authority on the appellant to nake the orders in
Exhibits A and B. The point for decision in this appeal is
whet her the power to inpose a tax on the sale of goods under
entry 48 includes a power to inpose a tax on forward
contracts.

245
Under the statute |aw of India which is based on English | aw
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on the subject, a sale of goods and an agreenent for the
sale of goods are treated as two distinct and separate
matters. Section 4 of the Indian Sale of Goods Act (Act 11
of 1930), runs as follows:

(1) "A contract of sale of goods is a contract whereby the
seller transfers or agrees to transfer the property in goods
to the buyer for a price. There may be a contract of sale
bet ween one part-owner and anot her

(2) A contract of sale may be absolute or conditional

(3) Were under a contract of sale the property in the
goods is transferred fromthe seller to the buyer, the
contract is called a sale, but where the transfer of the
property in the goods is to take place at a future tine or
subject to sone condition thereafter to be fulfilled, the
contract is called an agreenent to sell

(4) An agreenent to sell beconmes a sale when the tine
el apses or the conditions are fulfilled subject to which the
property in the goods is to be transferred."

It will be noticed that though the section groups both
sal es and agreenents to sell under the single generic nane
of "contracts of sale" following in'this respect the schene
of the English Sale of Goods Act, 1893, it treats them as
separate categories, the vital point of distinction between
them being that whereas in a sale there is a transfer of
property in the goods fromthe seller to the buyer, there is
none in an agreenment to sell. Wen the contract is to sel
future goods, and under section 6(3)of the Sal e of Goods Act
even if "the seller purports to effect a present sale of
future goods, the contract operates as an agreenment to sel
the goods", there can be no transfer 'of title to the goods

until they actually’ conme into existence ; and even then
the conditions laid down in section 23 of the Act should be
satisfied before the property in the goods can pass. That

was also the | aw under the repeal ed provisions in | Chapter
VIl of the Indian Contract. Act, 1872. Section 77 of the
Contract Act defined "sale" as foll ows:

"Sal e" is the exchange of property for a price. 1t involves
the transfer of the ownership of the thing sold ‘from the
seller to the buyer."

246

Section 79 enacted that,

"Where there is a contract for the sale of a thing which has
yet to be ascertained, nade or finished, the ownership of
the thing is not transferred to the buyer, until it is
ascertai ned, nmade or finished."

The correspondi ng provi sions of the English Act are sections
1, 16 and rule 5 of section 18. Section | is as foll ows:
(1)"A contract of sale of goods is a contract  whereby the
seller transfers or agrees to transfer the property in goods
to the buyer for a noney consideration, called the price.
There may be a contract of sal e between one part-owner and
anot her .

(2)A contract of sale may be absolute or conditional
(3)Where under a contract of sale the property in the goods
is transferred fromthe seller to the buyer the contract is
called a sale; but where the transfer of the property in the
goods is to take place at a future tine or subject to sone
condition thereafter to be fulfilled the contract is «called
an agreement to sell

(4) An agreenment to sell becones a sale when the tinme el apses
or the conditions are fulfilled subject to which the
property in the goods is to be transferred."

Section 16 enacts that,

"Where there is a contract for the sale of wunascertained
goods no property -in the goods is transferred to the buyer
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unl ess and until the goods are ascertained."

Section 18, rule 5, provides for the passing of property is
future goods after they are ascertai ned.

The distinction between a sale and an agreement to sel
under section 1 of the English Act is thus stated by
Benjam n on Sale, Eighth Edition, 1950:

“In order to constitute a sale there nmust be-

(1)An agreenent to sell, by which alone the property does
not pass; and
(2) an actual sale, by which the property passes. It will be

observed that the definition of a contract of sale, above
cited includes a nere agreenent to sell as well as an actua

sale."

247

This distinction between sal es and agreenents to sell based
upon the passing of the property in the goods is of great
i mportance in determning the rights of parties under a
contract.  The position is thus stated in Hal sbury’ s Laws of
Engl and, Vol une 29, page 15, paragraph 13:

"An agreenment to sell, or, as it is often stated, an
executory - contract of sale, is a contract pure and sinple,
whereas a sale, or, as'it is called for distinction, an
executed contract of sale, is a contract plus a conveyance.
Thus, by an agreenent to sell a mere jus in personam is
created, by a sale/a jus in remis transferred. Were goods
have been sold, and the buyer makes default in paynment, the
seller my sue for the contract price,  but where an
agreement to buy is broken, usually the seller’s only renedy
is an action for unliquidated damages. Simlarly, if an
agreement to sell be broken by the seller, the buyer has
only a personal renedy against the seller. The goods are
the property of the seller and he can dispose of them They
may be taken in execution for his debts, and if he' becones
bankrupt they pass to his trustee in bankruptcy. But if
there has been a sale, and the seller breaks his engagenent
to deliver the goods, the buyer has not only a persona

renmedy against the seller, but also the wusual proprietary
renedies in respect of the goods them selves, such as the
actions for conversion and detinue.  Again, if there'be an
agreement for sale and the goods perish, the loss as'a rule
falls on the seller, while if there has been a sale the | oss
as a rule falls upon the buyer."

Thus, there having existed at the tinme of the enactnent of
the Government of India Act, 1935, a welldefined and well -
established distinction between a sale and an agreenent to
sell it would be proper to interpret the expression sale of
goods" in entry 48 in the sense in which it was wused in
legislation both in England and India and to hold that it
authorises the inposition of a tax only when there is a
conpl eted sale involving transfer of title.

This conclusion is further strengthened, when regard is hood
to the nature of the levy, Section 3 of the, Act

248

provides for a tax being inposed at three pies in the rupee
on the turnover of the assessee, and "turnover" is defined
in section 2 (i) as "the aggregate of the proceeds of sale
by a dealer", and that would consist of the price and any
charges paid at the tine of the delivery of the goods, as
provided in Explanation |I. The substance of the matter is
that the sales tax is a levy on the price of the goods, and
the reason of the thing requires that such a | evy shoul d not
be made, unless the stage has been reached when the seller
can recover the price under the contract. It is well-
settled that an action for price is naintainable only when
there is a sale involving transfer of the property in the
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goods to the purchaser. \Were there is only an agreenent to
sell, then the renedy of the seller is to sue for damages
for breach of contract and not for the price of the goods.
The law was thus stated in Colley v. Overseas Exporters(1):

In former days an action for the price of goods would only
lie wupon one or other of two counts. First, wupon the
i ndebitatus count for goods sold and delivered, which was
pl eaded as follows: 'Money payable by the defendant to the
plaintiff for goods sold and delivered by the plaintiff to
the defendants’: Bullen and Leake, Precedents of Pl eading,
3rd ed., p. 38. This count would not lie before delivery:
Boulter v. Arnott(2). The count was applicabl e when upon a
sal e of goods the property has passed and the goods had been
delivered to the purchaser and the price was payable at the
time of the action brought. Secondly, upon the indebitatus
count for goods bargai ned and sold, which was pleaded as
foll ows: Money payable by the defendant to the plaintiff for
goods bargai ned and sold by the plaintiff to the defendant’:
Bul l en' and Leake, p. 39. This count was applicable where
upon a 'sale of 'goods the property had passed to the
purchaser - _and~ the contract had been conpleted in al

respects except delivery, andthe delivery was not a part of
the consideration for the price or a condition precedent to

its paynment. |f the property had not passed the count woul d
not
lie: Atkinson v. Bell(3). In nmy viewthe law as to the

(1) [1921] 3 K. B. 302 at 309 310,

(2) (1833) 1 &, & M 333.

(3) (1828) 8 B & C. 277,

249

ci rcunst ances under which an-action will lie for the price
of goods has not been changed by the Sale of Goods Act,
1893."

That is also the law in this country under section 55 of the
Sal e of Goods Act. The only exceptionto this rule is when,
under an agreenment between the parties, the price is payable
on a day certain irrespective of ‘delivery, and that is not
material for the purpose of the present discussion

The position therefore is that a liability to be assessed to
sales tax can arise only if there is a conpleted sale under
which price is paid or is payable and not when there is only

an agreenent to sell, which can only result-in a claim for
damages. It would be contrary to all principles to hold
that danages for breach of contract are liable to  be

assessed to sales tax on the ground that they are in the
same position as sale price. The power conferred under
entry 48 to inmpose a tax on the sale of goods can therefore
be exercised only when there is a sale under which there is
a transfer of property in the goods, and not when there'is a
nere agreenment to sell. The State Legislature cannot, by
enlarging the definition of " sale as including- forward
contracts, arrogate to itself a power which is not conferred
upon it by the Constitution Act, and the definition of
"sale" in section 2(h) of Act XV of 1948 nust, to that
extent, be declared ultra vires. For the sanme reason
Expl anation |1l to section 2(h) which provides that forward
contracts "shall be deened to have been conpleted on the
date originally agreed upon for delivery", and section 3-B
whi ch enacts that,

"Notwi t hstanding anything contained in section 3, the
turnover of any dealer in respect of transactions of forward
contracts, in which goods are not actually delivered, shal
be taxed at a rate not exceeding rupees two per unit as nay
be prescribed " must also be held to be ultra vires.

In the result, the decision of the H gh Court nust be
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affirmed and this appeal dism ssed with costs.
Appeal dism ssed,
32
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