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ACT:

Cenent Control Order 1961--Higher price paid in respect of
cenent produced in excess of specified form-Wether workers
entitled to share iin such extra paynent.

HEADNOTE:

Under the Cenent Control Order, 1961 passed by the
Governnment of India in exercise of powers under s. 18(g) of
the Industries (Devel opment and Regul ation) Act of 11951
producers of cenment were obliged to sell all the cenent
produced by themto the State Trading Corporation /,at the
prices laid down in the order. « Subsegently in ‘order to
provide an incentive to the producers to increase their
output it was provided in the order that if —a producer’s
output was in excess of a certain specified quantity, then
the paynment for such excess woul d be nade at a higher rate.
The workers of the appellant conpani es asked for a share in
the incentive paynent on the contention that they had

contributed to the excess in production. The I ndustria
Tribunal in its award held that the conmpanies and their
workmen were entitled to share the incentive payment on a
fifty-fifty basis. |n appeal by special |eave,

HELD : There is nothing in |aw which prevents a . buyer’  and
seller fromagreeing that whatever the seller can offer
upto a (certain quantity willbe paid for at a particular
rate and any quantity over and above that , figure wll
be for at a higher rate. The total anmount which the seller
woul d receive can only be called price even if the contract
of sale was so 'worded as to show that the excess anount was
to be treated as an incentive paynent. Therefore the
argunent that the workers were entitled to a share of the
extra paynent de hors the question of any profit could not
be accepted. Under the Industrial Law as propounded by this
Court the workers can lay no such claim r685F, 686D

New Maneck Chowk Spg. & Wig. Co. Ltd. v. Textile Labour
Associ ation, [1961], 1 SS.CR 1, The MII owners Association
Bonbay v. The Rashtriya MI| Mazdoor Sangh, Bonbay [1960] 1
SSCR 107; MS Titaghur Paper MIls Co. Ltd. v. |Its
Wor kmen, [ 1959] Suppl. 2 S.C.R 1012; Burn & Co. Ltd., .
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Their Enmpl oyees, [1960] 3 S.C. R 423 and National Iron and
Steel Co. Ltd. v. Their Wirknmen, [1963] 3 S.C. R 660,
referred to.

Cenment Control Oder even if it offered sone inducement to
the producers to step up their production, the terns thereof
did not entitle the Tribunal to treat it as and by way of
incentive bonus in which the workmen coul d share. It was
certainly up to the producer to intimate the worknen that
under the ternms of the Control Order an extra anmount of
noney would cone to the till of the conpany if production
was increased and the producers could have settled what
incentive should 'be offered to the worknmen, but nerely
because an extra anpbunt of noney which was as and by way of
price would find its way into the till of the conpany
because the production target was exceeded, the worknen did

675

not becone entitled ipso facto to lay a claimto the excess
amount and the Industrial Tribunal was not entitled to take
the view that because an increase in production can only
cone about with the cooperation. of the worknen t hey
autonmatically became entitled to a share thereof. An
i ndustrial court can only award what the law allows. In the
absence of |egislation on the subject and in the absence of
a schenme for incentive payment introduced by the managenent,
in the particular facts and circunstances of the case, the
claimon the part of the worknmen had to be negatived. [689D

H

JUDGVENT:
ClVIL APPELLATE JURISDICTION :, G vil Appeal No. 635 of
1967.
Appeal by special |leave fromthe award dated January 11
1967 of the National Industrial Tribunal, Bonbay in
Ref erence (NT)-1 of 1965.
S. D Vindalal, K D. Mhta, D. N Mshra and O C/ WMathur
for the appellants.
K. L. Hathi, for respondent No. 1.
M K. Ramanurthi and Vi neet Kumar, for respondents’ Nos 2
and 3.
The Judgnent of the Court was delivered by
Mtter, J.This is an appeal by special |eave froman  award
of a National Tribunal under an order of reference reading
"Whet her the denmand of the worknen for a share
in the incentive paynent allowed by Governnent
to cenment producers is justified ? If so, what
should be the basis and the quantum payable
for the year 1963 and subsequent years ?"
The cenent producers involved were 14 in nunber set out in
Schedule 1 to the said Oder. Qt of the total, the
Tri bunal was not called upon to go into the cases of five
cenent producers as they had not received any incentive
paynment and the demand in respect of these five comnpanies
was di sm ssed. Even out of the nine left, three of the
producers entered into settlenments with their workers as a
result whereof the cases of six only are |left for
consi deration. The names of the conpanies and the incentive
676
payments involved in this appeal are as under
Payment Payment
Nane of the Conpany for 1963 for 1964
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1 2 3

1 India Cenents Ltd............ 56, 713- 50 22, 265-00

2 Sone Valley Portland Cenent Co. Nl 22,000- 00

3. Dal mi a Dadry Cenent Ltd. 1,19, 76000 1, 22, 496- 00

4. Jai pur Udyog Ltd. 5, 16, 661- 00 Ni

5 Kal yanpur Linme & Cenent Works Ltd.17,923-00 20, 305-00

6. Mysore Iron and Steel Co. Ltd. 20,86, 759-00 Ni

The background of the dispute is as follows.
"Cement and gypsum products" becane a scheduled industry
under s. 3(1) of the Industries (Devel opment and Regul ati on)
Act of 1951 being an Act to provide for developnment and
regulation of certain industries. Under s. 2 of the Act
the Union of India was enpowered to take control of the said
industry. S. 18 (g) ( 1) of Chapter 111-B of the Act with
the heading "Control of Supply, D stribution, Price etc. of
certain articles” enabled the Central Governnent to provide
for regulating the supply and distribution of any article or
class of articles relatable to any Scheduled industry and
trade and comerce therein by notified order. Sub-s. (2) of
s. 18(g) illustrates the power conprehended by sub-s. (1)..
These include, inter alia, powers for controlling the prices
act which any such articles or class thereof nmay be bought
or sold, regulation of the distribution of such articles
etc. On Cctober 31, 1961 CGovernment of 1 ndiia nade an order
under S. 18(g) known as the Cenent Control Oder of 1961
supersedi ng an earlier Oder of 1958.  The relevant portions
of the Order are set out bel ow
"d. 3. Producers to sell cement to Corporation.-(1) Every
producer shall sell-
(1) the entire quantity of cenent heldin stock by —him on
the date of comencenent of this Order; -and
(b) the entire quantity of cement which may be produced by
hi m before the date of commencenent of this Oder up to the
31 st March, 1966 (inclusive) except such quantity as may be
nut ual |y
677
agreed wupon fromtine to tine between himand the Centra
CGovernment, to the Corporation, and deliver the same to such
person or persons as may be specified by the Corporation .in
this behalf fromtime to tinme.
(2) Notwi thstanding any contract to the contrary, no pro-
ducer ' Shall dispose of cenment held in stock or produced by
him except in accordance wth the provisions of sub-
cl ause(1)
C. 6. Controlled price of cement.-(1) The price at which a
producer may sell cenent other than-

(i) wat er - proof (hydrophobic) cenent;

(ii) rapid hardening cenment; and

(iii) low heat cenent;

shall as specified in the Schedul e
(2) (a) The price at which the Corporation nay sell cenent
ot her than--

(i) wat er - proof (hydrophobic) cenent;

(ii) rapid hardening cenment; and

(iii) low heat cenent;
to any person shall be Rs. 94.00 per netric tonne free or
rail destination railway station plus the excise duty paid
thereon :
Provided that the Corporation nmay, with the prior approva
of the Central CGovernnent, allow a rebate, discount or
conmission in the price of cement sold to the Governnent for
the Directorate General of Supplies and Disposals
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There was only one Schedule to the Order which ran
The Sehedul e
[ See clause 6(1)].
The price at which each producer nmay sell cenent free on
rail ex-works is the price which has been deternmined by the
Central Covernnment in respect of that producer having regard
to the recomendations of the Tariff Commission on the,
revision of 1 prices of cenent, and to all other relevant
ci rcunst ances, that is to say, -
(Only the relevant portion is set out bel ow)
15-L1031Sup. A /72

678

Price A

Nane of Producer per
Metric
tonne
Rs.

4. Ms./ K CP. Ltd., Macheria.................. 69. 50
6. Ms. Mysore Iron & Steel Wrks Bhadravati...... 69. 50
8. U. P. Governnent Cenent Works Churku (U.P.)..... 69. 50
9. Ms. Dahnia Dadri Cenment Co.Ltd.,Dalnmia Dadri... 69.50 B
12. M's. Jaipur Udyog Ltd., Sawai Madhopur............ 69. 50
13.M's. India Cements- Ltd., Talaiyuthu............... 72.50

16. M s. Kal yanpur Lime and Cenent Wrks Ltd.,Banjari..72.50
17.M's. Sone Valley Portland Cenent Co., Ltd. Japla..72.50
21.M's Travancore Cenents Ltd., Kottayam............ 95. 00

By the anmendrment of 1,96i 3 the paragraphbefore theSche-
dul e was marked as (A) prefixed by the words "subject to the
provi sions of paragraphs (B) and (C)." After  the Schedule
par a, graph (B) was added to read : -
(B) In addition to the price specified, in paragraph (A
the producer nmentioned in colum 1 of the Table below may
charge an extra anpunit specified in colum 2 of the said
Table in respect of cenment produced and sold by them in
excess of the quantity specifiedin the corresponding entry
in colum 3 thereof.

" TABLE"
(only the relevant portion is set out)

anmount Limt of quantity
Nane of the Producer per (intonnes)

(1) (2) (3)
1. The U. P. Governnent Cement
Works, churk (uttar Pradesh) 5.50 2, 20,000 in _any year
endi ng
31st, Cctober.
2.Ms. K C P Ltd., Macherla 5.501, 15, 000 in any year
endi-ng
31st Cct ober.
7.Ms. Msore Iron & Steel Ltd.,
Dhadr avat i 5.50 81, 000 in the year
endi ng
31st Decenber,
1963.
9.Ms. Dalma Dadri Cenent
Ltd., Dal m a Dadri 5.50 1, 76, 000 in the year
endi ng
31st Decenber,
1963
12.M's. Jai pur Udyog Ltd.
Sawai Madhopur 5.50 7,55, 000 in the year
endi ng
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31st Decenber,
1963.
13. Ms. India Cenents Ltd.,
Tal ai yut hu 2.50 4,52,000 in the year
endi ng
31 st Decenber,
1963.
16. M's. Kal yanpar Line &
Cenent Works Ltd., Banjari 2.50 1,42,000 in the year
endi ng
31st Decenber
1963.
17. Ms. Sone Valley Port-
| and Cenent Co. Ltd., Japla 2, 35,000 in the year
endi ng
31st Decenber
1963.
679
It is to be noted that three different prices were fixed in
respect of the 21 conpani es nentioned in the Schedul e. The

price applicable to twelve was Rs. 69.50, to eight others
Rs. 72-50 and to one alone Rs. 95/-. Paragraph (B) inserted
in 1963 however provided for a. charge by the producer of an
extra anmount of Rs. 5-50-in respect of twelve conpanies and
Rs. 2-50 in respect of five others. The curious feature of
this table is that-the limt of quantity in colum 3 varies
from producer to producer and the period specified is not
the sane in all cases. For the first tw producers the UP
CGovernment Cerment Works and the K. C.P. Ltd., Mcherla, the
Order provided for paynent of an additional anbunt for al
subsequent years ending on the 31st October. |In the case of
Mysore Iron and Steel Co." Ltd. the increase was provided
for only one year, nanmely, year ending 31st Decenber 1963
the target above which the extra amount -was to be paid
being 81,000 netric tonnes. Sinmlarly, in the case of
Dal m a Dadri Cenent Ltd. the extra anobunt was to be  payable
over the target figure of Rs. 1,76,000 netric tonnes only in
the year ending 31st Decenber 1963 : so is the case of
Jai pur Udyog Ltd. the targot being 7,55,000 tonnes; in the
case of India Cements it was.for the year ending 31st Decem
ber 1963 as also in the case of Kal yanpur Lime and Cenent
Works and Sone Valley Portland Cenment Conpany:

It appears that Cenent Control Order of 1961 was further
anmended fromtine to tine. By an order dated 31st May 1963
which was to come into force on June 1, 1963 and the
Schedul e bel ow paragraph A of the Schedule was  anended
increasing the price in cases where cenent producers could
charge the Corporation Rs. 69-50 per ton to Rs.| 72-25 nper
ton while India, Cenents Ltd., Kalyanpur Linme & Cenent / Ltd.
and Sone Valley Portland Cenent Co., Ltd., were allowed to
charge the Corporation Rs. 75-25. 1In other words, -all the
above six producers besides K. C.P. Ltd. (appellant in C A
No. 2156 of 1970) were allowed to increase their price by
Rs. 2-75 per tonne chargeable to the said Corporation
There was also an increase in the price which the State
Tradi ng Corporation could charge under sub-cl. 2 (a) of cl
6. Prices were further increased by Anendnent Orders dated
30th June 1964 and 31st May, 1965. ' These however do not
concern us in these appeals.

Wor kmen of fourteen conpani es clained, that the extra anopunt
under paragraph (B) of the Schedule could only be earned by
the producers as a result of extra effort on their part and
as such they were entitled to a share thereof. Di fferent
statements of <claim were put in before the Tribunal in
respect of different producers. The worknen of Jai pur Udyog
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Ltd. clained that they should be paid 60% of the extra
amount paid for the year 1963 and to the full amounts to be
paid in the subsequent
680
year. According to themthe Government of India had intro-
duced a schene whereby the cenent industry was all owed pay-
ments in the nature of incentive.. at the rate of Rs. 5-50
per tonne of cement produced in 1963 and subsequent, years
in excess of the specified quantities of cenent. The
figures adopted for Udyog Ltd. was 7,55,000 and the extra
payment at Rs. 5-50 per ton related to the production over
and above that figure. The President of the Indian Nationa
Cenment Workers' Federation subnitted that
“I'n the cement industry the workers played a
very inmportant part in increasing the, cenent
production and wi thout their co-operation and
efforts the quantity fixed in each factory
could never have been exceeded. The quantity
fixed by the Governnent in respect of each
factory was the highest figure reached in the
pr ecedi ng. three years and | abour had
substantially contributed to exceed the said
figure and reducing the cost of production in
respect of various cenment works and all work-
nmen shoul'd be entitled to the full payment in
t he i'ncentive paynent al'l owed by t he
CGovernment to the various cenent producers in
proportion to the earnings for the years 1963
and for subsequent years."
In some of the statenents of claimthe additional anpunts
received were described as incentive bonus for additiona
producti on.
The producers in their witten statenment, on the other hand,
submitted that the extra or incentive paynent had formed
part of their sale proceeds andincluded in the profit and
| oss account for the purpose of payment of annual profit
bonus. The Mysore Iron and Steel Co., Ltd. stated that
their workers were paid production incentive bonus ranging
from 12% to 40%of the basic wages in accordance wth
certain scales of incentive fixed for the targets of
producti on. I ndi a Cenents Ltd. submitted t hat the
production of cenment being a continuous process and not a
repetitive one the sane could not be related or linked wth
i ndi vidual effort or increased by any individual effort —and
that any increased production in an individual cenent
factory was due to efficient supervision and good managenent
of the factory rather than increased effort on the part of

the workers. It was also said that being a capita
i ntensive industry increased production was due to increased
capital investnents and inproved techniques and the /fina

product was a sequence of linked process in “that any
drawback could reduce or slow down the count of finished
product . According to this Conpany the sol e object of the
incentive schenme as it was popularly known, Was to encourage
cenent producers to maxim se their production on wth a
view to neeting, as

681
far as possible, the growing denmand for cenent in the
country. The company also referred to various capita

expenditure incurred for rehabilitating its machi nery.
According to the witten statenment of Sone Valley Portland
Cenent Conpany it had incurred an expenditure of nmore than
Rs. 17,50,000/- for new equiprment for the quarry and the,
factory and rehabilitation of kilns and bicabl e ropeway.

Qut of the six producers involved in this appeal reliance
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was placed by four on certain special features. So far as
India Cenents Ltd. were concerned, reliance was placed on a
settlenent regarding the paynent of bonus for the, vyear
1964-65 in that the anpunt agreed to be paid for the year 1-
4-1964 to 31-3-1965 to the extent of 7/24th of the tota
basi ¢ wages for the above year was to be taken as including
the consideration of the incentive bonus earned by the
conpany during the cal endar year 1964. As regards Jaipur
Udyog, reference was nade to a settlenent of February 4,
1962 which originated in a demand for bonus amounting to 10
nmont hs’ wages for the year 1960-61. This was however a
long-termsettl ement as is apparent fromthe terns recorded
whi ch were to the effect that workers
"would be given bonus for the years 1959-60 to 1963-64
according to the table set out."
According to clause 9 of the terns :
"It i's agreed and clearly understood that the
workers -~ of the Union shall not claim or be
entitled to any bonus in any form whatsoever
and by whatever nanme , called except the bonus
agreed to hereby in-respect of the years
covered by this agreenment."
Clause 13 of the terms shows 'that the Union assured the
Management that no effort would be spared on their part to
rai se and maintain production to its . full installed
capacity.
Dalmia Dadri Cenment entered into an -agreement with its
wor kmen to pay bonus equivalent to 14 nonths’  basic wages
for the years 1958 to0 .1963. This was to include both profit
and production bonus’ The workers al so agreed to co-operate
with the managenent in-ensuring that there was an  increase
in the productivity of the plants.
As regards Mysore Iron and Steel Co. Ltd., the Managenent
stated that there was already in existence a schene for
i ncentive bonus ranging from12%to 40% of the basic wages
in accordance wth the scales of incentive fixed for the
targets of production as per appendi x annexed to the witten
statenment. It was said that this was over and above the
annual profit bonus which the enployees were being paid at
the rate of 1/6th of their earnings exclusive of _dearness
al  owance and ot her all owances during the accounting years
1962-63 and 1963-64.

682
Only one witness was exam ned on either side before the Tri-
bunal . One R Natarajan, Under Secretary, CGovernnent of

I ndi a Mnistry of Industry, gave evidence about t he
ci rcunmst ances under which CGovernnent took the decision to
grant an incentive bonus to producers of cenent. Accor di ng
to him during the years 1962 and 1963 Government ~ being
exercised by the critical supply position of cement in the
country and being keen to take all possible “steps to
i ncrease the production of cement and to consider ways and
means to increase the production of cenent, set up a pane
of leading producers and technical experts. A nunber  of
cenent factories were allowed to inport balancing equi pnent
to ensure a proper synchronisation of the working of various
departments and to renpve production bottlenecks caused

mainly by difficulties of coal and rail transport. St eps
were taken to renove these difficulties by concerted action
of several agencies of CGovernment There still remined

however a considerable field of effort in which the producer
had to apply his mnd and resources to the task of
overcoming his specific difficulties and to create a climate
in the cement industry by using his ingenuity of taking al

possi ble further neasures to overcone his specific diffi-
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culties in utilising his full capacity. Gover nirent
therefore decided to allow an extra price to the cenent
producers in respect of the quantity of cement produced in
each factory over and above the highest Ilevel of actua
producti on reached during the last three years ending 1962.
The extra price was to be the differential between Rs. 75/-
and the then ex-factory price per tonne applicable to the
unit. This extra price was paid on such production during
1963 and 1964. In his cross-exam nation he made it clear
that the decision of Government was taken and notified in
January 1963 but this had not been reached at a joint
neeting of the Governnment and the producers. According to
wi tness Government did not have any idea whether |abour
shoul d or should not share in this extra paynent.
The witness examned on behalf of the worknmen was the
Assi stant Labour Conmi ssioner who was really called to
produce certain docunents.
Before ~the.- Tribunal various contentions were put forward
on behal f 'of the producers to show that the production above
target figures fixed by Governnment had little to do with any
extra effort put in by the workmen. ~ One of the subm ssion
was that sone of the wunits had incurred considerable
expenditure for the purpose of increasing, production. But
as the Tribunal rightly pointed out
"No /evidence either docunentary or oral was
| ed by the conpany to show how t he expenditure
had contributed to i ncreased production and in
what ‘proportion.”
683
The Tri bunal recognised that  capital expendi ture on
equi pmrent  would certainly nmake a contribution t owar ds
i ncreased production but in the absence of evidence it was
not in a position to determine the -extent of such
contri bution. The  Tri bunal exam ned the speci a
circunmst ances relied on by four out of the six conpani es but
notwi thstanding the same took the view that the demand of
the worknmen for a share in the incentive paynment allowed by
CGovernment was justified. The Tribunal appears to have been
i nfluenced very largely by an award in the case  of Kynore
Cenment Works containing the foll ow ng remark
"As by their notification, the Government held
out allurenment to the industry ,for greater
production the claimof the workmen, in our
opi nion, mnust be considered on the basis  on
which claim for "incentive ~bonus" nust be
consi dered. W are not unmi ndful of the fact

that the clainms before us, strictly

speaki ng,

are not in all respects at par with the clains
of incentive bonus for in the case of the
i ncentive bonus, the normof production and
the rate for the extra production over the
norm are fixed in advance, but we have held
that the «clainms before us are nore akin to
"incentive bonus" than anything else. As this
i s additional bonus which partakes ofthe

nature of incentive bonus, its anounts cannotany

relation to profits nmade and rmust be related
to the wages and neasured by the anount of
wor k. "
In our view being inpressed by the above reasoning the
Tri bunal concluded that the basis of paynent for each of the
two years should be on a fifty fifty basis.
Before wus el aborate argunments were put up on either side,
counsel on behalf of the enmployers contending that so far as
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at least the four out of six producers were concerned, in
view of the special features worknmen could not <claim
anyt hi ng over and above the usual bonus allowabl e under the
Labour Appellate Tribunal fornmula or the Bonus Act.

As against this, it was contended on behal f of the workmen
that there could be no doubt that workers had played sone
part in raising the figure of production above the nmaxi num
of the last three years ending in 1962 and if the producers
were given sonmething’ by way of incentive there was no
reason why the workers should be deprived of a share
t her eof . M. Ramanmurty frankly conceded that if it was
established that substantial capital expenditure had been
incurred in the, case of ‘any particul ar producer, that was

a factor to be taken into consideration in naking allocation
out of the extra paynent earned; but even that would not
justify the total negation of the claimof the workers to
some paynent. He al so conceded that if the producer was
free to raise the price by reason of conditions prevailing
in the market

684

| abour could not claimany share in'the increased price on
the ground that it was based on the extra effort put
forward- by them He however argued that the extra anount
chargeabl e was not due to any such conditions in the market
and was allowed to/'be charged by the Governnent so that the
producers in conjunction with their |abour could raise the
| evel of production for the benefit of the, comunity as a
whol e. It was al so argued by M. Ramanmurty that the case
required a special consideration-of the circunstances by the
Tribunal and by this Court in appeal and the view to be
adopted should be the one which is consonant with socia

justice.
As against this counsel for the producers subnitted that
soci al justice was a vague concept and except in

ci rcunst ances recogni sed by courts of law as justifying the
adoption of a particular course should not be allowed to
i nfl uence the decision of ~a’ Tribunal adm ni stering
industrial law. It is only too well known that in nbst of
the industries in our country the objective of aliving wage
will remain a distant dreamfor along time-to cone and
social justice certainly requires that efforts -should be
made to reduce the disparity between a living wage and the
actual wage but industrial tribunals are not to consider
thenselves free to depart from settled principles of
i ndustrial law by chal king out a path of their own whenever
opportunity occurs.

In our view, however, it is not necessary to examne the
aspect of social justice in the matter or even the specia

features with regard to the working of four out of six of
the above producers. W nust first consider the nature of
the extra paynent which was received by the producers from
the State Trading Corporationi.e., was it by way of or
towards the price payable, or was it unconnected wth the
guestion of price e.g., a paynment by way of a tip M.
Ramamurty subnmitted that it could not be the fornmer in which
case one woul d expect the extra paynent to be linked wth
the entire quantity produced and not Ilinted to t he
producti on over and above the target fixed by Governnent.
VWiile it cannot be denied that the wunderlying object of
paragraph (B) and the Schedule to the Cenent Control Order
of 1963 was that the producer shoul d adopt ways and neans to
increase the production either with the help of Governnent
reduci ng bottl e-necks or the producer itself finding out and
adopting devices to step up production with the help of the
wor kmen concerned, the extra ampount paid can only be treated
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as and by way of price offered because of the scarcity of
the commodity in the country. The, Cenment Control Order
which has been set out in sonme detail clearly shows that
producers were not entitled to charge their own price. | f
they had been we have no doubt that taking advantage of the
scarcity they woul d have charged much nore

685

than Rs. 69-50 per tonto start wth. What ever their
production each unit could only sell to the State Trading
Corporation and at the price fixed. As a result of the
Order, the Corporation was not free to offer an inducenent
to the producer for producing cenent in excess of the target
fixed as in its turn it was not entitled to charge the
actual consuners or the dealers in the market any anpbunt in
excess of the price fixed under the Control Order. The
transacti on between a cenent producer and the State Trading
Cor poration can only be described as a sal e and what ever was
paid to ‘the producer by the Corporation can only be
descri bed as the, price.

M. Ramanmurty conceded that normally a workman could only
share in the general prosperity of the undertaking and- ask
for a, revision of his wage, dearness allowances etc. when
the production of the enployer shoots up thereby enhancing
its profitmaking capacity. He also agreed that in norma

circunst ances greater production |eading to a greater anount
of profit would ensure to the benefit of the |abour by way
of production bonus under the Labour ~ Appellate Tribuna

formula or under the Bonus Act. He however contended that
the facts in this case nmust betreated as justifying the
cl aimof workmen to sonething like an incentive bonus though
it was not to be treated in the way such bonus is usually
claimed or awarded. |In other words, his submssion was that
but for the inducenent of extra paynent the target figure
woul d not have been exceeded and that as the efforts of
wor kmen nust to sonme extent be held to have contributed the
increase in production they nust have a share of @ such
payment de hors the question of any profit. W find
ourselves unable to accept this  proposition. There is
nothing in law which prevents a buyer and seller from
agreei ng that whatever the seller can offer upto a certain

quantity wll be paid for at a particular rate and any
quantity over and above that figure will be paid for at a
hi gher rate. The total amount which the seller would

receive can only be called price even if the contract  of
sal e was so worded as to show that the excess anmount was to
be treated as an incentive paynment. Between the, buyer and

the seller the ampunt which changes hands .i.e., t he
consideration for the thing sold, can only be described in
legal termnology as price. |Ill some cases in ordinary

commercial transactions, the seller allowes the buyer a
certain amunt of conmission in case the buyer ' takes
delivery of a quantity over and above a particular  figure

fixed. This will only mean that the buyer was allowng a
reduction in price in the particular circunstances of = that
case. What has taken place under the Cenment Control Order

is that the terns of sale are fixed by Governnent under the
Order, the parties i.e., the
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producers and the Corporation not being allowed to discuss
and settle the terns thensel ves.

Government recogni sed that unless it held out an inducenent
to the producers by allowing themto charge a price over and
above that fixed under the Schedul e to paragraph (A) there
was little chance of the shortage of the commodity in the
mar ket being reduced. It however realised at the sane tinme
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that a general increase of price on the whole outturn of the
produce would make it difficult for the State Trading
Corporation to function properly unless it allowed the
Corporation to charge a higher price to the consuner. It
was only because Government did not want the consuner to
have to pay nore that it adopted the device of the extra
amount being chargeable only in respect of this additiona
gquantity over the figure of production up to 1962.

There is however another aspect of the matter. Assumi ng
that the extra payment was to be treated and described as an
incentive paynent, it is difficult to see how the enployees
can under the Industrial Law which this Court has so far
expounded have any claimto any share of such paynent. In
New Maneck Chowk Spg. & W/g. Co. Ltd. v. Textile Labour
Associ ation(1l) this Court exam ned the concept of bonus as
involved in industrial lawof this country by Industria
Tribunals and by the decisions of this Court. It took the
view that there are four types of bonus which had been
evol ved under the industrial law, nanely, (1) production
bonus or incentive wage, (2) bonus as an inplied term of
contract —between the parties, (3) customary bonus in con-
nection wth some festival and (4) profit bonus evolved by

t he Labour Appel | ate Tri bunal in The M1 I -owners’
Associ ation Bonbay  v. The Rashtriya M|l Mazdoor Sangh,
Bonbay. (2) An incentive bonus for increased production
partakes of the nature of a production bonus. In Ms.

Titaghur Paper MIls Co. Ltd. v. Its Wrknen(") this Court
had to exam ne the nature of production bonus. . According to
this Court (see at p. 1019)
". . . it-is an-incentive to higher production
and is inthe nature of an incentive wage."
Referring to Labour Law by Smth, Second Edition, p. 723,
where various plans prevalent in other countries known as
I ncentive Wage Pl ans have been worked out on various bases,
the Court said
"The sinplest of such plans is the straight
pi ecerate plan where paynent is nmade according
to each piece
(1) [1961] 1 SSCR 1 at P. 9 (2) [1960] 1 S.C/R 107.
(3) [1959] Suppl. 2 S.C R 1012.
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pr oduced, subj ect in some cases to a
guaranteed mninmum wage for so nmany hours’
wor K. But the straight piece-rate system

cannot work where the finished product is the
result of the co-operative effort of a |arge
nunber of workers each holding.a snmall part
which contributes to the result. In such
cases, production bonus by tonnage produced,
as in this case, is given. There is a, base
or standard above which extra paynent -is mnade
for extra production in addition to the | basic
wage. . . . But whatever may be the nature of
the plan the paynment in effect is an extra
emol ument for extra effort put in by worknen
over t he st andard t hat nay be,
fixed............... The extra paynent depends
not on extra profits but on extra
producti on. e Ther ef or e, general |y
speaki ng, paynent of production bonus i s
nothing nore or |ess than a paynent of further
enmol unments dependi ng upon production as an
incentive to the workmen to put in nore than
the standard performances. Production bonus
in this case alsois of this nature and
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not hi ng nore than additional enolunent paid as
an incentive for higher production.”
As to the initiation of such a scheme the argunment before
the Court was
"Whet her there should be increased production
in a particular concernis a matter to be
det er m ned entirely by the enployer and
depends upon a consideration of so nmany
conplex factors, nanely, the state of the
mar ket , - the denmand for the product, the range
of prices, and so on. It is, therefore,
entirely for the enployer to introduce a
producti on bonus schene or not,"
On the question as to whether the Industrial Tribunal could
have jurisdiction to introduce a production bonus scheme at
all, the Court left the question open but took the view that
where as in the case before the Court there was a scheme of
production bonus in existence, the Tribunal had jurisdiction
under 'the Industrial Disputes Act . to deal with it and make
sui tabl e ‘anmendnents to it. A simlar view was expressed in
Burn & Co. Ltd. v. Their Enployees(1l) and National Iron and
Steel Co. Ltd. v. Their Worknmen. (2).
It would of course always be open to the Legislature to,
introduce any kind of bonus not so far recognised by
i ndustrial |aw evolved either by tribunals or by this Court.
But that nust rest on a solid foundati on and express words
must be used to that
(1) [1960] 3 S.C. R 423. (2) [1963] 3 S.C. R 660.
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effect. Al though it is not necessary to express.any fina
view on the subject we are inclined to think that apart from
| egislation an incentive bonus for increase of production
irrespective of the question as to whether the industry was
making profit or not is one that nust be introduced by the
particular unit of industry. It would be for the managenent
to fix what incentives should be given to di fferent
departnments to step up production. An Industrial /Tribuna
woul d not be justified in holding that nerely because /there
had been augnentation in the production |abour would be
entitled to make a claimto bonus because of such increase.
Labour would undoubtedly be entitled to revision of wage
scal es, dearness all owance and other terns and conditions of
service as also profit bonus; but in the absence of
| egi slation or a schene of incentive production, industria
tribunals would not be justified in laying down a schene
t hensel ves.
In our view the Cenment Control Order even if it offered sone
i nducement to the producers to step. up their [ Production
the ternms thereof did not entitle the Tribunal to treat it
as and by way of incentive bonus in which the workmen /could

share, ,It was certainly upto the producer to intinate the
wor kmen that under the terns of the Control Order an  extra
amount of noney would come to the till of the conpany if

producti on was increased and the producer could have settled
what incentives should be offered to the worknen but nerely
because an extra anmount of nobney which as we have already
described, was as and by way of price would find its way
into the till of the company because the production target
was exceeded, the workmen did not becone entitled ipso
facto. to lay a claimto, the excess anpbunt and the
Industrial Tribunal was not entitled to take the view that
because an increase in production can only cone about wth
the cooperation of the worknen they automatically becone
entitled to a share thereof. It may be that they all had
the, benefit of the extra payment by way of profit bonus
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under the Labour Appellate Tribunal fornmula and it would
appear that the clains to incentive bonus rested rather on a

frail foundation in several of the conpanies earlier
nment i oned. This will hardly be a case where we should |ay
down a principle of such far-reaching inmportance viz., that

workmen are entitled to an extra paynment by way of incentive
bonus as soon as they can establish that production in a
particular year exceeded the highest figure of the three
precedi ng years. Nor can we | ook at the terns of the award
in Kynore’'s case. as showing the cour se i ndustria
adj udi cation should take. An industrial court can only
award that which the law allows. In the absence of

| egislation on the subject and in the absence of a schene
for incentive paynent introduced by the managenent
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in the particular facts and circunstances of the case, we
woul d negative such a claimon the part of the workmen.

In the result therefore we all ow the appeal but would make
no order as to costs.

B GC Appeal al | owed-
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