IN THE H GH COURT OF JUDI CATURE AT BOVBAY
Cl VI L APPELLATE JURI SDI CTI ON
WRI'T PETI TI ON NO. 8127 OF 2008

1.Vijay K Mehta,
2. Sushila V. Meht a,

3.Dr. Anritlal C. Shah,
A-791, Bandra Recl amati on,
Bandra (West), Munbai-400 050. ...Petitioners

Ver sus
1. Charu K Mehta,
2. Rekha H. Shet h,

3. N ket V. Meht a,
A-791, Bandra Recl amati on,
Bandra (West), Munbai-400 050.

4. M thun H Meht a,
311- 312 Chadda Crescent,
Sector-17, Vashi,
Navi Munbai - 400 705.

5.Jatin V. Mehta,
C- 203, Nirman Vihar,
Raj mata Ji j abai Road,
Andheri (W, Minbai-400 093.

6. Sandeep Rat hi,
61, Al aknanda, Road No. 10,
J.V.P.D. Schene, Juhu,
Munmbai - 400 0409.

7. Sanj ay Bhut ada,
C- 6, Gautam Towers,
Gokhal e Road, Naupada,
Thane (W, Minbai-400 602.

8. Ki shor K. Meht a,
Usha Kiran, 18th fl oor,
15, Carm chael Road,
Munmbai - 400 026.
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9. Rajiv K Mehta,
Usha Kiran, 23rd fl oor,
15, Carm chael Road,
Munmbai - 400 026.

10. Prashant K. Meht a,
Usha Kiran, 18th fl oor,
15, Carm chael Road,
Munmbai - 400 026.

11. Prabodh K Mehta

12. Rashm K. Meht a

13. Chetan P. Mehta

14. Nani k Rupani

15. Vijay Chorari a,
A- 791, Bandra Recl amati on,
Bandra (West), Munbai-400 050.

16. The Joint Charity Comm ssi oner,

Greater Munbai Regi on,
Munbai . ... Respondent s

M .lgbal Chagla, Sr.Counsel with M.Sanjay Jain,
M . Kunal Vajani, Atul Daga and M. Rohan Dakshi ni
i/b Ms.Wadia Ghandy & Co. for Petitioner.

M . Mahesh Jethmalani with M.Raj Patel, M. Anushak
Davar, Ms.Hetal Thakore i/b Ms. Thakore Jariwala &
Associ ates for Respondent No. 1.

M . Janak Dwar kadas, Sr.Counsel with Ms.Jyoti Shah
i/b Ms.Daru Shah & Co. for Respondent No. 2.

M . Pranav Badheka with M.Arey Nabar i/b Hariani &
Co. for Respondent No. 8.

Ms. R C.Nichani i/b Hariani & Co. for Respondents 9
& 10.

M.Jay Kansara i/b Paras Kuhad & Associates for
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Respondents 11 to 15.
M. P. P. Kakade, A.G P. for Respondent No. 16
CORAM A M KHANW LKAR, J.
FEBRUARY 2, 2009.
CRDER :

1. This Wit Petition takes exception to the
deci si on of t he Joint Charity Comm ssi oner
(hereinafter referred to as ‘the JCC for the sake
of convenience), Geater Mnbai, Region Mnba
dated 10th Cctober 2008 passed on Application
(Exhibit 2), whereby, pending enquiry of charges,
the five trustees (including the present three
Petitioners) have been suspended in exercise of
powers under Section 41D(3) of the Bonbay Public
Trusts Act, 1950 (hereinafter referred to as ‘the
Act’). This Petition has been finally heard at the

adm ssion stage, by consent.

2. The oot question that needs to be
addressed in this Petition i S: whet her t he
exercise of powers under Section 410(3) of the Act

by the JCC can be said to be just and proper in the
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fact situation of the present case?

3. The background in which the present matter
arises is that the Respondent No. 1 filed
Application before the JCC for initiating action
under Section 41D of the Act against nine trustees
of the Lilavati Kirtilal Mehta Medical Trust
(hereinafter referred to as ‘the Trust’) on certain
all egations elaborated in the said Application.
The said Application is registered as Application
No. 17 of 2006. The Respondent No.1l clains to be a
permanent trustee of the said Trust. The Trust is
running a super speciality hospital in the nanme of
"Lilavati Hospital" at Bandra, Munbai and is a
wel | -known hospital in the Country. The hospital
has facility of 300 beds and out patients
departnment, casualty departnment, etc. It engages
nearly 1700 enployees and 230 consultant Doctors
attached to the hospital. 1In the said Application
noved by the Respondent No.1l, after allowing the
parties to exchange docunments and pl eadi ngs, the
JCC by his order dated 3rd June 2008 on finding
prima facie material to indicate the conplicity of

the said nine trustees proceeded to frane foll ow ng
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ei ght charges
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"CHARGES

1) The opponents No.1l to 9, trustees of
the trust advanced huge anounts nore than
Rs.15 crores to M s. Mayfair Real tors
Pvt . Lt d. & Vesta India Pvt.Ltd. for
procuring nedical equipnents during years
2001-02 to 2003-04 without taking proper
care & despite failure by these conpanies
to supply the equipnents, did not take
steps to recover the nmoney &  thus,
continuously neglected their duties &
conmi tted ms feasance & also deal t
i mproperly with the trust property.

2) The opponents No.1 to 9, trustees of
the trust, gave donations regularly to the
tune of Rs.6.36 crores fromyear 2003-04
to 2005-06 to Madhulaxm Trust, w thout
verifying that the donations are utilised
to fulfil objects of the trust and thus,
conti nuously negl ected the duties &
conmitted ms feasance & also deal t
i mproperly with the trust property.

3) The opponents No.1 to 9, trustees of
the trust & conmtted ms feasance & al so
dealt inproperly with the trust property
pur chased a Honda Accord Car IWH 02 MA 4343
for and in the nane of M.Dushyant Mehta &
thus dealt inproperly with trust funds &
m s appropriated the trust noney.

4) Opponent No.9, a trustee of the trust,
utilised the trust funds to the tune of
Rs. 36, 06, 470/ - during financial vyears
2003-04 to 2005-06 towards paynents of his
credit cards & thus received personal
benefits from trust funds & thereby
m s- appropri at ed the trust noney &
conm tted mal feasance.

5) The opponents No.1l to 9, trustees of
t he trust arranged neeti ngs of t he
trustees as well as other neetings at
Ant ewer p, Bel gium & other foreign
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countries instead of India & spent huge
amounts to the tune of Rs. 58,40, 456/- from
year 2002-03 to August, 2006 & squandered
the trust noney & cormitted ms feasance &
also dealt inproperly with the trust

property.

6) The opponents No.1l to 9, trustees of
the trust have spent noney from trust
funds to neet travelling expenses of
M. Suresh Mtwani who has no concern with
the trust, for his trips to Goa & Dubai &
conmi tted ms feasance & also deal t
i mproperly with the trust property.

7) The opponents No.1l to 9, trustees of
the trust, advanced anount of Rs.2.75
crores to Ms. Al bina Devel opers Pvt.Ltd.
wi thout wverifying its track record &
wi t hout taki ng proper care & acted
negligently in deal i ng W th this
transaction & conmitted ms feasance &
also dealt inproperly with the trust

property.

8) The opponents No.1 to 9, trustees of
the trust, allowed ms use of a trust
account for the purpose of clandestine
transaction in favour of Gol den Sea Shel
CH & thereby conmtted nmal feasance."”

Insofar as the relief <clained by the

Respondent No.1 in Application (Exhibit 2) to

suspend the trustees during the pendency of the

enquiry, the JCC by the sanme order proceeded to

hol d

that at the relevant tine, he was not in a

position to identify a fit person to be appointed

to

di scharge the duties in place of the suspended

trustees, which order could be passed in exercise
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of provisions wunder Section 41D(4) of the Act.
Agai nst the said decision, the two trustees agai nst
whom charges were franed by the JCC filed Wit
Petition No.3849 of 2008. The three other trustees
agai nst whomno allegations were nade in the nmain
Application filed by Respondent No.1l or any charges
framed, filed separate Wit Petition being Wit
Petition No. 3850 of 2008 guesti oni ng t he
correctness of the decision of the JCCin his order
dated 3rd June 2008. Both these Petitions were
di sposed of by the Single Judge of this Court on
11th July 2008. I nsofar as the three trustees
agai nst whom there were no allegations in the
Application or charges framed, the Court observed
that the order passed against them which was
impugned in their Wit Petition was in gross
violation of the principles of natural justice. By
the said Judgenent, the | earned Single Judge was,
however, pleased to set-aside only the interim
order dated 3rd June 2008 and issued direction to
the JCC to pass fresh interimorder in accordance
with law. Significantly, the relief as clainmed by
the two trustees in Wit Petition No.3849 of 2008

to set-aside the order fram ng charge agai nst them
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was not disturbed. The parties had noved the sane
| earned Single Judge of this Court for speaking to
m nut es of the order passed earlier, whi ch
application was di sposed of on 15th July 2008. The
matter then proceeded before the JCC for passing

necessary interimorder afresh

5. At the sane tinme, the Petitioners in Wit
Petition No.3849 of 2008 questioned the correctness
of the view taken by the |earned Single Judge in
its Judgnent dated 11th July 2008 and in turn, the
order passed by the JCC fram ng charges by way of
Letters Patent Appeal No.328 of 2008.

6. The JCC instead of deciding the pending
Application (Exhibit 2) filed by the Respondent
No.1 for suspending the charged trustees in
exerci se of powers under Section 41D(3) of the Act,
adj ourned the nmatter by order dated 23rd July 2008.
Consequently, Wit Petition was filed chall enging
order dated 23rd July 2008 passed bel ow Exhibit 1
in Application No.17/2007 being Wit Petition
No. 5732 of 2008. The said Wit Petition came to be

di sposed of on 9th Septenber 2008 inter alia
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di recting t he JCC to expedi tiously deci de
Application (Exhibit 2) filed by the Respondent
No.1 herein in accordance with | aw and not to pass
a nechanical order of suspension solely on the
ground that charges have al ready been franed
agai nst the concerned trustees. Al questions in
that behalf were left open. It is not necessary to
refer to the other issues dealt with in the said

deci si on.

7. Agai nst this decision also, Letters Patent
Appeal has been carried by the two trustees agai nst
whom charges have been framed by the JCC under
order dated 3rd June 2008. In the pending Letters
Pat ent Appeal s, the Division Bench of this Court on

1st Oct ober 2008 passed follow ng order:

"P. C

1. The | earned counsel for the parties
agree that the nmatter be taken wup for
di sposal at the stage of adm ssion.
Tentatively, this court is listing the
matter at 20.10.2008 at 3.00 p. m

2. In the meantime, the proceedings
before the Joint Charity Conmi ssioner in
the matter will go on. W nake it clear
that the Joint Charity Comm ssioner would
not inplenment or give effect to the order
which he my pass after concluding the
heari ng, if it is adver se to t he
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appel l ant/trustees and the order passed by
the |earned single Judge (A M Khanw | kar,
J) wll continue to operate in the field
as it sufficiently protects the interest
of the trust."”

8. In view of this order, the JCC proceeded
to consider the Application (Exhibit 2) in view of
the direction issued by the Single Judge in Wit
Petition No.5732 of 2008 decided on 9th Septenber
2008. After granting opportunity to both sides to
file affidavits and further nmaterial, the JCC
proceeded to dispose of the said Application
(Exhibit 2) by his order dated 10th October 2008.

The JCC passed the foll owi ng order:

"ORDER

1) Pendi ng disposal of charges, t he
trustees, respondent No.1l (Smt.Rekhaben
Set h), Respondent No. 3 (Snt. Sushila
Meht a) , Respondent No. 6 (Dr. Anrutl al
Shah), Respondent No.8 (Shri N ket Mehta)
& respondent No.9 (Shri Vijay Mehta) of
Lilavati Kirtilal Mehta Medical trust are
put under suspension.

2) This order will not be inplenented til
further directions are recei ved from
Hon. High Court in Letters Patent Appea

No. 328 of 2008 in Wit Petition
No. 3849/ 2008 with Letters Patent Appeal
no. 330 of 2008 in Wit Petition

No. 5732/ 2008, pendi ng there.

3) The applicant (Ex.2) is accordingly
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di sposed of."

9. It is this order which is subject matter
of challenge in the present Wit petition at the
instance of three trustees out of five suspended
trust ees. Here it may be clarified that although
charges have been framed agai nst nine trustees, as
four trustees have tendered resignation and were no
nore associated wth the Trust, the question of
suspending the said trustees did not arise. For
t hat reason, the JCC proceeded to consi der
Application (Exhibit 2) only against five charged
trustees who continued to be on the Trust. The two
ot her suspended trustees besi des the t hree
Petitioners herein have not chosen to challenge the
order of suspension. Wereas, the present Petition
has been filed only by the three suspended trustees
who were Respondent No.9, Respondent No.3 and
Respondent No.6 respectively in the proceedings

before the JCC.

10. To conplete the narration of relevant
events, it may be appropriate to refer to two ot her

orders of this Court passed by the D vision Bench
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in pending Letters Patent Appeals. The one passed
on 20th October 2008 and the other passed on 24th
Cct ober 2008, which are reproduced thus:

ORDER DATED 20TH OCTCBER 2008

"P.C.:

1. Heard the |[|earned counsel for the
parties.

2. A prelimnary issue is raised
by t he respondents regar di ng
mai ntai nability of t hese appeal s.

Sufficient time would be required for this
court to hear the matter as this court
proposes to dispose of the appeals at the
st age of adm ssion itself. In t he
meantime, the interimorder passed by this
court can continue to operate. W further
make it clear that in place of trustees
who have been suspended, no new trustees
woul d be appoi nted or nom nat ed.

3. The learned counsel for the appellants
submt that as far as the order of
suspension is concerned, the appellants
propose to independently challenge the
sane. W nmake it clear that the pendency
of these Letters Patent Appeals do not
preclude the appellants from chall enging
the order of suspension by which they are
aggrieved and which is a fresh cause of
action in the matter.

4. In view of the fact that t he
appel l ants propose to chall enge the order
of suspension, our interimorder which has
been continued woul d stand exti ngui shed as
soon as the order of suspension is
chal | enged before the | earned single Judge
and decision in the matter is taken.

5. Stand over to 24th Novenber, 2008".
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CORDER DATED 24TH OCTOBER 2008
"P.C.:
1. This application is made for
speaking to mnutes of the order dated
20t h Cct ober, 2008.
2. We have heard the parties. 1In para 2
of the said order the last sentence
namely, "W further make it clear that in
pl ace of trustees who have been suspended,
no new trustees shall be appointed or
nom nat ed."” stands substituted by "Parties
will nmaintain statusquo on the board of
trustees of the trust."”

3. Para 4 of the said order is not
required and therefore, stands deleted."”

11. The I|earned Counsel appearing for the
charged trustees agai nst whom suspensi on order has
been passed by the JCC have criticized the order of
suspension on the argunent that the charges franed
by the JCC are ex-facie untenable. If so, the
guestion of suspending the charged trustees on the
basi s of such infirm char ges woul d be
i nappropri ate. It was argued that there was no
material to substantiate the finding recorded by
the JCC that there was |ikelihood of further m suse
of powers or influencing witnesses and tanpering
with the evidence. The said finding is based on

conjecture and surmses. |If that opinionis to be
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discarded then there is no tangible mterial to
sustain the order of suspension. This argunent is
on the prem ss that the order of suspension during
the pendency of enquiry is a drastic order and
cannot be passed nerely as a consequence of the
order framng charges. It was argued that there
was no possibility of any loss likely to be caused
to the Trust on account of any action of the
charged trustees. To buttress this argunent,
anongst ot hers, reliance was pl aced on
conmuni cation sent on the |letterhead of Ms. Vesta
India Ltd., dated 1st October 2008, wunder the
signature of its authorised signatory M. Suresh
Mot wani . According to the suspended trustees, the
said docunent was indicative of positive steps
bei ng taken by the charged trustees for recovery of
the anount receivable by the Trust. It was
contended that 1in any case, there was enough
safeguards to check the activities of the charged
trustees. In that, the charges were founded on the
transactions effected between year 2001 to 2006 in
respect of which, the entire record was already in
custody of the JCC. There was no question of

tanpering the said record. Besides, as the charge
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was founded on docunents, t he guestion of
i nfluenci ng the wtnesses was a m spl aced
appr ehensi on. It was then argued that the other
trustees including the rival canp would continue to
be associated in taking any decision for and on
behal f of the Trust. Moreover, the Suprene Court
appointed reginme of Joint Adm nistrators was also
in place. Besides, the earlier restriction inposed
by the JCC and as nodified by this Court in its
order dated 9th Septenber 2008 restraining the
charged trustees fromtaking any policy decision
and to enter into any financial transaction wth
regard to the Trust without prior approval of the
JCC till further orders was sufficient to protect
the interest of the Trust. It was contended that
there was neither possibility of charged Trustees
influencing the enquiry or causing any loss to the
Trust. In that case, there was absolutely no
necessity to suspend the charged trustees and the
enquiry can proceed even w thout suspension of the
said trustees. It was then contended that already
five trustees out of the nine charged trustees have
resi gned. The Respondents 14 and 15 have been

restrained from acting as trustees. In such a
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situation, the Trust will not be able to function
especially in absence of Petitioner No.1 who for
all this period responsibly discharged his duties
and was successful in enhancing the incone of the
Trust manifold. On the above argunents, the order
of suspending the Petitioners herein fromacting as
Trustees during the pendency of the enquiry has

been chal | enged as i nappropriate and unwarrant ed.

12. The question is: whether the order passed
by the JCC suspending the Petitioners herein can be
sai d to be nmanifestly W ong, perverse and
unt enabl e. To consider this aspect, we will have
to advert to the reasons recorded by the JCC for
recording his satisfaction to order suspension of
the Petitioners herein and two others during the
pendency of the enquiry in exercise of powers under
Section 41D(3) of the Act. The JCC has first
considered the decision of the Apex Court in the
case of Sri Digyadarsan Raj endra Randassjivaru v.
The State of Andhra Pradesh reported in 1969 (1)
SCC 844 and anot her unreported Judgment of Division
Bench of our High court in the case of Qul absi ngh

D pa Chavan & Ors. v. Joint Charity Conmm ssioner,
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Maharashtra State, Bonbay & Anr. (Special Gvil
Application No.1912/1976) decided on 18th Decenber
1978 and deduced the principles to be kept in mnd
for exercising powers under Section 41D(3) of the
Act to suspend the charged trustees during the
pendency of the enquiry. It has then adverted to
the decision in the case of K K Ramamurthy Vs.
State of Kerala reported in 1972(11) L.L.J. 509,
which deals with the principle to be kept in mnd
while suspending a civil servant against whom
disciplinary proceedings are initiated. Reference
is then made to another decision in the case of
State of Orissa Vs. Biml Kumar Mohanti reported
in (1994) 4 SCC 126. Once again, this case deals
with the suspension of Government O ficer during
the pendency of disciplinary enquiry. The JCC
after culling out the principles stated in these
deci sions, proceeded to observe that many factors
to be considered for suspension of Governnent
Servant during pendency of Departnental Enquiry may
be applicable for exercising powers under section
41D(3) of the Act to suspend the charged trustees
during the pendency of enquiry. The JCC has

adverted to the principle that the Court or the
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Tri bunal nust consider each case on its own facts
and no general |aw could be laid. That suspension
is not a punishnent, but is only one of forbidding
or disabling an enployee to discharge the duties of
office or post held by him That the suspension
nmust be a step-in-aid to the ultinmate result of the
investigation or enquiry and lastly, that the
Aut hority should always keep in mnd public
i nt erest of the inpact of the del i nquent’s
continuance in office while facing departnental
enquiry or trial of a crimnal charge. The JCC has
then adverted to the decision of Sub-Di visional
O ficer Vs. Shanmbhu Singh reported in 1969 (1) SCC
825, which dealt wth person who was not a
Government  Servant but an el ected representative.
Even so, the principle highlighted is that the
exi stence of power nust be exercised when it is
absol utely essential for the discharge of the power
conferred and not nerely that it is convenient to
have such a power. The JCC has then adverted to
two other decisions of the Suprenme Court relied by
the contesting Respondents whi ch expounds the
principles to be kept in mnd by the Court while

granting interim relief. The JCC has noted that
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the said principles cannot be applied for exercise
of powers under Section 41D(3) of the Act as the
authority is not granting any interim relief as
such in favour of any individual but is expected to
pass an order in the interest of the Trust for its
better rmanagenent and to prevent further m suse of
the Trust affairs at the hands of the charged
trustees during the pendency of the enquiry and to
prevent the trustees from hanpering the course of
i nvestigation. In other words, the JCC first
proceeded to exam ne the principles that ought to
be borne in mnd to exercise powers under Section
41D(3) of the Act and noted that gravity or
seriousness of the charges, nature of evidence,
necessity to keep the charged trustees away from
the admnistration of Trust and from sphere of
i nfluence by passing order of suspension and that

each case differs on facts.

13. The JCC then proceeded to exam ne ot her
points raised on behalf of the charged trustees
such as main Application is not maintainable, it is
barred by limtation, barred by principles of

res-judicata, etc. That the Applicant’s son had
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filed two crimnal conplaints based on same
al | egati ons agai nst the Respondents which have been
dism ssed by the Court, for which, principle of
doubl e jeopardy would be attracted. That the nanes
of sonme of the trustees are not on record and
change reports are pending. That charges are
factually incorrect. The JCC has rejected each of
these objections on the finding that the sanme were
al ready addressed on the earlier occasion and were
not relevant for deciding the matter in issue for
exercising powers under Section 41D(3) of the Act
to suspend the charged trustees during the pendency

of the enquiry.

14. The JCC then adverted to the argunent of
the charged trustees that in any case, it was not a
case of msfeasance or nal feasance but |apse of
| esser degree. To consider this argunent, the JCC
proceeded to consider the charges already franmed in
seriatim which, in his opinion, were suggestive of
the gravity of charges. The JCC has adverted to
the argunents in respect of each of the said charge

and rejected the argunent of the charged trustees.
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15. The JCC has then adverted to the argunent
of the charged trustees that the hospital run by
the Trust has vyearly turn over of hundreds of
crores of rupees and under the able charge of
Petitioner No.1 herein there was considerable rise
in the inconme and consequently in the profit of the
Trust. The argunent of good work done by the
char ged trustees and the char ge anount IS
conparatively nmeagre anount, has been rejected by
the JCC. He has held that | apses on the part of
trustees involves mnor financial inplication, can
be no justification. The JCC has also rejected the
argunment that the acts of comm ssion or om ssion
for which charges have been framed were essentially
error of judgnent or a business mstake. |Instead,
the JCC observed that a casual approach, om ssion
to take immediate steps to cure the defects, if
singular in nunber, can be excused but the repeated
acts occurring every year in one or other form
which results in loss to the Trust will have to be
viewed differently. The JCC has referred to the
charges franmed which prinma facie evince t he
approach and attitude of the charged trustees and

held that there is repetitive msuse of the Trust
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fund on different occasion by different neans.
Accor di ng to the JCC, t hese acts, | eave
curmul atively, even individually, cannot be terned
as mnor lapses. It went on to observe that the
magni tude of the charges is anplified, if they are

considered in totality.

16. The JCC then proceeded to examne the
argunent that there was no |likelihood of m suse of
the powers by the trustees. 1In that, the accounts
and other record is already submtted in his
Ofice. Thus, there could be no tanpering of this
evidence and that there was presence of other
trustees on record, conpletely excluding the
possibility of further m suse of powers. Even this
argunment of the charged trustees did not appeal to
the JCC. While considering the said argunent, the
apprehensi on expressed by the Applicant on the
basis of the events unfolding after passing of the
order by Court such as issuance of cheques which
however, was clainmed as not del i ver ed or
despat ched. At the sane time, the JCC was
conscious that the report of Shri Hal be, fornmer

Judge of this Court, who was appointed as Joint
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Adm ni strator was not relevant to decide the
guestion in issue regarding suspension of the
charged trustees. The JCC has adverted to the
grievance nmade by the Applicants that paynent of
Advocates’ fees from Trust fund for fighting
personal litigation of the charged trustees but has
not ed that that grievance wll have to be
considered at the appropriate stage as was observed
in the order fram ng charge dated 3rd June 2008.
The JCC, however, has noted that the fact that the
cheques were prepared, was indisputable. The sane
were prepared, obviously to be delivered. He held
that the fact that the same were not delivered was
of little consequence. This is one of the factum
whi ch has wei ghed with the JCC about t he

possibility of further m suse.

17. The JCC has then considered the argunent
that the suspension of +the trustees would be
against the interest of the Trust and that, the
charged trustees were in fact the main pillars of
the Trust. This argunent has been rejected on the
opinion that no body was indi spensable and that

|l ooking to the consequence which the charged
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trustees are facing, others will learn | esson and
act with nore care and diligence and in the

interest of the Trust.

18. After having analysed all these aspects,
the JCC proceeded to hold that allow ng the charged
trustees to continue in the mnagenent during
enquiry, wll have adverse effects. There is
i kelihood of their taking further decisions for
their benefits, there may be repetition of past
errors and | apses. That sonme of the w tnesses may
be enployees of the Trust and the hospital. That
they would be reluctant to cone forward and give
evi dence against the persons who are hol di ng posts
as trustees. This is the satisfaction recorded by
the JCC to justify the necessity of placing the

charged trustees under suspension.

19. The JCC has then considered the subsequent
conduct reflected fromthe letter sent to the Heads
of the Departnment by the charged trustees in
response to the circular issued by Shri Halbe to
hol d that the circunstances do not inspire

confidence in one’s mnd that further functioning

::: Downloaded on -01/04/2024 15:41:59 :::



26

of the Trust would be snooth and would be in the
interest of Trust if continued in the hands of the
charged trustees. It has al so observed that the
genui neness about the letter issued by M. Suresh
Motwani  filed with Application (Exhibit 99) cannot

be brushed aside lightly.

20. The JCC then proceeded to consider the
argunent advanced at the instance of Respondent
No.8 before him Respondent No.3 herein who has
virtually blamed his father for the situation

whi ch argunment was pressed to persuade the JCC that
he had no concern with the acts of conm ssion and
om ssion commtted by the Petitioners herein. This

argunent has been rejected.

21. It is on the above basis, the JCC summed
up that considering the gravity of char ges,
i kelihood of further m suse of powers and
i kelihood of influencing the w tnesses and
tanpering wth the evidence, snboth enquiry and
snooth functioning of the Trust, it was necessary
to suspend the charged trustees during the pendency

of enquiry.
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22. On careful and close anal ysis of the order
passed by the JCC which is inmpugned in this
Petition, in ny opinion, it is not a case where any
mat eri al argunment of the charged trustees have been
over|l ooked and not adverted to. \Wereas, al

aspects of the matter have been careful ly
considered and answered. By no standards, the
order under Appeal can be said to be a nechanica

order. | have no hesitation in taking the view
t hat it is a well considered opinion and
satisfaction recorded by the JCC keeping in mnd
all relevant aspects of the matter. The JCC has
clearly recorded the basis on which satisfaction
has been reached that it was necessary to place the
char ged trustees under suspension during the
pendency of the enquiry. The view taken by the JCC
cannot be said to be either perverse or manifestly
W ong. Al'l relevant factors have been adverted to

and have been duly consi dered by the JCC.

23. | ndubi tably, the power to be exercised by
the JCC wunder Section 41D(3) of the Act is a

di scretionary power. | ndeed, nerely because the
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power exists, the JCC cannot nechanically exercise
that power. In the present case, every point
rai sed on behalf of the charged trustees has been
noted and considered by the JCC. Assunmi ng that
there is sonme error here or there, that cannot be
the basis to interfere with such a well considered
di scretionary order passed by the JCC upon
recording satisfaction about the necessity to do
So. | have no hesitation in taking the view that
the discretion exercised by the JCCis replete of
j udi ci al consci ence and his satisfaction on
rel evant matters. The view taken by the JCC is not
only a possible view, but the only view that could

be taken in the fact situation of the present case.

24. Notably, it is not a case as if the
m stake conmtted by the JCC is incapable of
correction. The wong done to the char ged
trustees, if any, would be set right and their
rights and equities adjusted at the appropriate
stage in the main application (proceedings). | f
the said application was to be rejected upon
di scharge of the trustees of charges framed agai nst

them as a necessary corollary, the char ged
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trustees who have been suspended under the inmpugned
order, wll have to be reinstated as trustees of
the Trust. Even if the decision of the JCC on the
main application was to be adverse, the wong
caused to the charged trustees on account of
suspension during the pendency of the enquiry, if
any, would be set right or rights and equities

adjusted in Appeal to be preferred by themat the

conclusion of the proceedings. |If such is the
si tuation, the Court ought to be | oat h in
exercising wit jurisdiction. It will be useful to
recall the dictumof the Apex Court in the case of

Surya Dev Rai v. Ram Chander Rai & Ors. reported
in (2003) 6 SCC 675. |In Paragraph 39 of the said

deci sion, the Apex Court observed thus:

"If it intervenes in pending proceedings
there is bound to be delay in term nation

of proceedings. |If it does not intervene,
the error of the nonment may earn immunity
from correction. The facts and

circunstances of a given case nay neke it
nore appropriate for the High Court to

exerci se self-restrain and not to
i ntervene because t he error of
jurisdiction though conmtted is yet

capable of being taken care of and
corrected at a later stage and the wong
done, if any, would be set right and
rights and equities adjusted in appeal or
revision preferred at the conclusion of
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the proceedings. But there may be cases
where "a stitch in time would save nine".
At the end, we may sumup by saying that
the power is there but the exercise is

di scretionary which wll be gover ned
solely by the dictates of j udi ci al
consci ence enri ched by juridical
experience and practical wisdom of the
j udge. "

(enmphasi s suppl i ed)

25. The question is: whether the present case
falls in the excepted category. In ny opinion, the
answer is an enphatic ‘NO. Indeed, the order of

suspension nmay result in deprivation of t he
Petitioners to act as trustees during the pendency
of the enquiry, but that is inevitable. Mre so,
in the backdrop of the finding and satisfaction
recorded by the JCC, which | am disinclined to
interfere wth. Significantly, the Petitioners
have already carried the matter before the Division
Bench by way of Letters Patent Appeal questioning
the correctness of the order dated 3rd June 2008
fram ng charges agai nst the nine trustees including
them |If the said Appeal were to succeed, it would
necessarily follow that the question of suspending
t he Petitioners as trustees may hot arise.
However, in the face of the charges already franed,

if that order were to be upheld even by the
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Division Bench of this Court, keeping in mnd the
gravity thereof and the possibility of enquiry or
i nvestigation being influenced and of further |oss
to be caused to the Trust due to |ikelihood of the
charged trustees taking further decisions for their
benefits, the question of allowing the Petitioners
to discharge their functions as trustees of the
Trust during the pendency of the enquiry cannot be

count enanced.

26. It has been rightly noted by the JCC with
reference to the exposition of the Apex Court that
each case has to be considered on its own facts and
no general law can be laid down on the issue of
suspensi on of a charged trustee during the pendency
of t he enquiry. The suspensi on woul d be
step-in-aid to the ultimte result of t he
investigation or enquiry. In the context of the
proposed action to be eventually taken against the
charged trustees, it would be necessary to avoid
further injury or loss likely to be caused to the
Trust property/funds. By suspendi ng the charged
trustees, whose conplicity has been prima facie

noticed in respect of serious charges on the basis
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of material already nade avail abl e before fram ng
of charges, it would be in the general interest of
the Trust and its beneficiaries to place them under
suspensi on. In the case of Sri Di gyadar san
Raj endra Randassjivaru (supra), the suspension of a
Madadhi pathi during the enquiry was one of the
i ssue and whet her power to suspend is necessary and
reasonabl e part of the procedure was consi dered by
the Apex Court. Wiile exam ning that aspect, the
Apex Court has noted that if such a person (the
charged trustee) was allowed to function during the
pendency of an enquiry, the entire purpose of the
enquiry mght be defeated. It opined that such
person during the pendency of enquiry may do away
with nost of the evidence or tanmper with the books
of account or ot herw se conmi t acts of
m sappropriation and defalcation in respect of the
properties of the Math, for which, it was essenti al
to make a provision for suspending him till the
enquiry concludes and an order is nmade either
exonerating himor directing his renoval. The Apex
Court upheld the order of suspension of the charged
trustee in that case on the finding that the

enquiry pending against the Petitioner was in
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respect of serious charges of m sappropriation and
defalcation of trust funds and of [|eading an
i mor al life which were being i nvesti gat ed.
Ref erence has been rightly nade by the JCC to the
unreported decision of the Division Bench of our
H gh Court in the case of @Qulabsing D pa Chavan
(supra). The Division Bench has noted that Section
41D(3) clearly enables the Charity Comm ssioner to
pl ace the trustees under suspension pendi ng
di sposal of the charges. The argunent that hearing
was required to be given to the Petitioners before
order of suspension was passed has been rejected in

the foll owi ng words:

" 6. M .Dalvi then contended that the
petitioners, who are the trustees and were
holding the office at the tine of the
passing of the inpugned order, were not
served with any notice by the Joint
Charity Comm ssioner. It was urged by the
| earned Counsel that the Joint Charity
Comm ssioner was in error in passing the
order without any notice to the petitioner
and thereby the principles of natural
justice are vi ol at ed. M. Dal vi ,
t herefore, contends that the interimorder
passed by the Joint Charity Comr ssioner

should be set aside. It is inpossible to
accept the contention of the | ear ned
Counsel for nor e t han one reason.

Firstly, the Act nowhere nmakes a provision
of issuance of a notice prior to the
passing of the interimorder of suspension
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under sub-section (3) or of t he
appointnment of a fit person to discharge
duties under sub-section (4) of section
41D of the Act. Apart fromthat, it mnust
be renenbered that the Joint Charity
Conmm ssi oner _exercised the power s of
suspension only in the cases where he is
satisfied that the trustee or the Board of
Trustees are mismanaging the affairs of
the trust and causing loss to the interest
of the trust. 1In cases of such a serious
nature, if the Charity Conm ssioner issues
notice prior to the passing of the order
under sub-sections (3) or (4) of sec.41D,
t hen obviously the trustees who are
m smanagi ng the trust woul d have an
opportunity to do away with the trust
property and the purpose of enquiry would
pbe def eat ed. In the case in hand, the
al l egati ons nmade against Jadhav are of
such a serious nature that giving an
opportunity either to Jadhav or to other
trustees who are alleged to be aiding and
abetting Jadhav in his acts of m sfeasance
would really defeat the purpose of making
an order of suspension and appointing a
fit person to discharge the duties. In
our j udgment , t he Joi nt Charity
Comm ssioner was justified in passing the
order wthout issuing any notice to the
petitioners. In this connection, it mnust
also be nentioned that on behalf of the
Joint Charity Conm ssioner, a return has

been filed by Snt . Kel kar, t he
Superi nt endent in the office of the
Charity Comm ssi oner, and in t he

affidavit, Ms.Kelkar specifically stated
that the petitioners are not the present
trustees and their nanmes do not appear in
Schedul e | under section 17 of the Bonbay
Public Trusts Act. Snt . Kel kar has
specifically stated that the change report
has not been nade to t he Charity
Comm ssioner and as such the petitioners
are not recognized as trustees. |If the
petitioners are not recogni zed as
trustees, then the grievance of M. Dal vi
that there was no notice of the order
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passed by the Joint Charity Comr ssioner
| oses its substance.”
(enmphasi s suppl i ed)

27. This decision would be relevant also to
reject the argunent of Respondent No.8 (Respondent
No.3 herein) that he should be extricated fromthe
proposed action and nore particularly suspension
during the pendency of the enquiry. As a matter of
fact, the said Respondent has not challenged the
order of suspension but that was the argunent
advanced on his behalf even before the JCC which
has been rightly rejected on the finding that the
managenent was under the control of Petitioner No.l1
herei n and Respondent No.3 had converted hinself to
t he secondary position.

28. The char ges as framed"” against the
Petitioners and other trustees are indicative of
the involvenent of the concerned Trustees not only
for breach of duty, but their actions have been
actuated by malice or bad faith. |If these charges
were to be eventually established, there is no
reason to doubt the satisfaction recorded by the

JCC that there is possibility of further loss to be

caused by the charged trustees and it was necessary
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to keep themaway fromthe trust nanagenment so as

to prevent any further loss to the Trust.

29. Significantly, the JCC has adverted to the
subsequent conduct of the <charged trustees in
preparing fresh cheques i medi ately after the
restriction order was vacated. The JCC has rightly
observed that the fact that the said cheques were
not actually delivered, does not take the matter
any further. It nevertheless, is good reason to
infer that the charged trustees were waiting for
the opportune nonment to nmake paynent. In this
context, it was argued that paynment which was to be
made was in respect of professional fees to be paid
to | awers who were attending litigation for and on
behalf of the Trust. On the other hand, it was
argued by the Counsel for the Respondent No.1l that
t he paynment was not in respect of professional fees
to represent the Trust, but, in fact, was to handle
the personal litigation of the charged trustees and
which payment runs into "couple of crores"” of
rupees and is not a legitimate spending. It is not
necessary for me to address the controversy as to

whet her paynent already nmade or to be nade towards
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professional fees is or was in fact towards

litigation handled for and on behalf of the Trust

or the personal litigation of the charged trustees.
I ndeed, if it were to be found that all or any of
the Ilitigation was nothing but personal litigation

of or against the charged trustees and they were
liable to defend thenselves on their owmn and not
from the funds of the Trust, obviously, it wll
have to be held that any such anmount paid towards
that head would be unauthorised and illegitimte.
On that finding, the concerned charged trustees
woul d becone jointly and severally liable to make
good comrensurate anount paid fromthe corpus of
the Trust. That aspect will have to be decided at
the appropriate stage, if raised in the pending
proceedings or arises in any other proceedings
initiated for that purpose. It was argued that the
prof essional fees though appear to be substanti al
one, was necessitated on account of sever al
proceedi ngs pending before different foruns. In
that, about 22 main proceedi ngs are pendi ng before
the Suprene Court, 29 before the Bonbay H gh Court,
6 Suits before the Bonbay City Gvil Court, 18

before the Charity Comm ssioner and 4 before the
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Court of Chief Metropolitan Magistrate. At the
cost of repetition, I would observe that if it were
to be held that any anmobunt paid or to be paid
towards professional fees was or is to defend the
Trust as such, the same woul d be perm ssible one;
whereas, iif paid to defend the proceedings in
respect of any of the personal litigation of the
charged trustees that may be inperm ssible spending
from the Trust funds and will have to be recovered
from the charged trustees personally, jointly and

several ly.

30. Be that as it may, no fault can be found
with the opinion recorded by the JCC that the
subsequent conduct of produci ng the letter
purportedly sent by Suresh Motwani filed along with
application (Exhibit 99), argunent s regar di ng
genui neness t hereof cannot be brushed asi de
lightly. This observation is in the context of the
stand taken by the Applicant/Respondent No.1l herein
t hat the said docunent is a fabricated docunent for
nore than one reason. Firstly, where, when and
between whom the alleged negotiations took place

and under whose instructions such negotiations were
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held is not forthcom ng. This objection IS
significant in the context of the fact t hat
M . Sur esh Motwani  is admttedly a proclained
of f ender . If he is a proclainmed offender, it was
necessary to explain the circunstances in which the
di scussion was held wth him by the charged
trustees. What is relevant for our purpose is,
that the contents of the said |letter would revea

that sone deliberations were held in relation to
the claim anmount ascribable to charge No. 1

Suffice it to observe that if the argunent of
Respondent No.1 regarding genui neness of this
docunent is to be eventually accepted, it would
necessarily follow that the charged trustees have
made attenpt of creating evidence to be wused in
their defence to answer the charge already franed.
That cannot be countenanced. Further, if it is to
be held that this letter is a fabricated docunent,
the argunment of the Petitioners that if the
arrangenment referred to in the said conmunication
is to be acted upon, no | oss would be caused to the
Trust, wll have to be stated to be rejected.
Assuming that the arrangenent provided for in the

said comrunication were to be acted upon, that
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woul d not necessarily lead to an inference that the
charged trustees are fully extricated of charge
No.1 for their acts of conm ssion and om ssion
t her eof . Those are matters to be answered in the

pendi ng enquiry.

31. For the tine being, the opinion recorded
by the JCC that there is likelihood of influencing
the wtnesses and tanpering with the evidence is
reinforced fromat |east abovesaid two subsequent
conduct of the charged trustees referred to by the
JCC is a possible view The JCC has al so adverted
to the letter issued to the Heads of the Departnent
in response to the Crcular of Shri Hal be.
According to the Petitioners, there was nothing
wong 1in issuing such letter to the Heads of the
Department because the Joint Admnistrator was
appointed only to |look after the nmanagenment of the
hospital and the Research Centre and not to dabble
with the affairs of the managenent of the Trust as
such. This argunent is an attenpt to over sinplify
the matter. The satisfaction recorded by the JCC
is that if the charged trustees were allowed to

preform as trustees, there was |I|ikelihood of
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influencing the wtnesses as they would not cone
forward to depose against the trustees. It was
argued that the JCC has placed reliance on report
submtted by Shri Halbe which did not depict
correct facts and was biased. It was argued that
anot her Single Judge of this Court had occasion to
consi der the question regarding inproper conduct of
the said Joint Adm nistrator and to replace him by
appoi nting another Joint Adm nistrator in his
pl ace. This argunent is of no avail. | am in
agreenent w th the argunent of the Respondent No.1
that the JCC in Paragraph 67 has made it anply
clear that criticismof the said reports submtted
by Shri Halbe were not relevant to decide the

guestion in issue.

32. Taking overall view of the nmatter as
aforesaid, the satisfaction recorded by the JCC in
the order inpugned in this Wit Petition is a
possi bl e view, for which reason, no interference in

exercise of wit jurisdiction is warranted.

33. Counsel for the charged trustees had

argued that although charges have been franed, the
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same were untenable. Thi s argunment has been
considered by the JCC in Paragraphs 44 to 56 and in
my view rightly rejected. It was suggested that
hearing of the present Petition ought to be
deferred till the decision of the Appeal Court on
the issue regarding correctness of the order
fram ng char ges agai nst the Petitioners IS
render ed. This argunent will have to be turned
dowmn at least for two reasons. Firstly, the issue
regarding fram ng of charges and to pass order in
exerci se of powers under Section 410(3) of the Act
both are separate matters. The fact that appeal
agai nst the order fram ng charges is pendi ng, does
not preclude one fromconsidering the issue of
suspension of the <charged trustees during the
pendency of the enquiry. That power flows from
Section 41D(3) of the Act. The Division Bench of
our High Court in the case of Qulabsingh Chavan
(supra) has observed that it is open to the Charity
Comm ssi oner to "simultaneously” suspend t he
trustee against whomcharges are framed and that
too wthout issuing notice to such person. As a
matter of fact the suspension order ought to have

been passed sinultaneously wth the order of
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fram ng charges agai nst the concerned Trustees. In
any case, the orders passed by the D vision Bench
in the pending appeals which are r epr oduced
hitherto, in no way, preclude the consideration of
the present Petition. It is for that reason, the

matter was proceeded and fully heard by consent.

34. Reverting to the argunent that there are
enough safeguards and it was not necessary to place
the charged trustees under suspension during the
enquiry is concerned, it is noticed that this
argunment has al so been considered by the JCC and
rightly negatived. The JCC has recorded his
satisfaction on the basis of tangible factors that
having regard to the gravity of charges franed and
the likelihood of further m suse of powers and
i kelihood of influencing the w tnesses and
tanpering wth the evidence it would be necessary
for the purpose of snmooth enquiry and snooth
functioning of the Trust to suspend the charged
t rust ees. No interference with that satisfaction

is warranted in exercise of wit jurisdiction.

35. Even the grievance of the Petitioners that
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the Trust will not be in a position to neaningfully
function in absence of the charged trustees who are
the main pillars of the Trust has been considered
and rightly rejected by the JCC in Paragraphs 77
and 78 of the inmpugned Judgnent. The view so taken
is the correct viewthat no one is indispensable
and when one goes out, sonebody would take his
pl ace and the functions of the Trust will continue.
The argunent also overl ooks that besides the
Petitioners, there are other trustees who would
continue to discharge their duties as trustees. 1In
that, besides Respondent No.1, there are other
trustees who are capable of continuing with the
activity of the Trust whi ch aspect has been
considered in Paragraph 84 in the context of
argunent of order to be passed in exercise of
powers under Section 41D(4) of the Act. The JCC
has recorded that the Trust Deed provides for
m ni mum nunber of only three trustees. Besides the
charged trustees, there are sonme nore trustees who
are conpetent to performfunctions as trustees and
they can function and adm nister the Trust. | am
in agreenent wth the said view expressed by the

JCC. It is not the case of the Petitioners that
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excluding the suspended and resigned trustees, the

requirenent of mninumthree trustees will not be
ful filled.
36. Accordingly, no case for interference in

exerci se of writ jurisdiction agai nst t he
di scretionary and well reasoned order passed by the
JCC is nmade out, for which reason, the Petition

should fail.

37. While parting, | would once again clarify
t hat this decision my not be construed as
expression of any opinion either way in relation to
the controversy of paynent of anpbunt towards
prof essional fees whether it results in entering
into any financial transaction or for that matter,
being inpermssible paynent nade to handle the
personal litigation of the charged trustees. Al
guestions in that behalf are left open, to be
considered at appropriate stage, if raised in the
pendi ng proceedings or would arise in any other

pr oceedi ngs.

38. It was argued by the Counsel for the
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Respondent No.1 that even paynment nmade towards
prof essional fees to handle the personal litigation
of the charged trustees fromthe funds of the Trust
woul d amount to entering into financial transaction
and such transaction is in breach of restriction
placed by this Court inits decision dated 9th
Sept enber 2008 of taking prior approval of the JCC,
thereby, disentitling the Petitioners from any
relief, much Iless, in exercise of extra ordinary
jurisdiction in Wit Petition. As aforesaid, it is
unnecessary to burden this Order any further, as |
am not examning the question as to whether the
paynent of professional fees would result in
financial transaction and/or is inpermssible.

may also clarify that the enquiry pending before
the JCC wll have to proceed on its own nerits
uni nfl uenced by any observation nade at this stage
either for framng of charges or to suspend the
charged trustees during pendency of the enquiry.
For, the charges and all aspects relevant thereto
will have to be eventually answered on the basis of
material that would cone on record during the

enquiry on its own nerits.
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39. For the reasons already recorded in the
earlier part of this Order, no interference is
warranted in exercise of wit jurisdiction. Hence,

di sm ssed with costs.

40. At this stage, Counsel for the Petitioners
submits that the operation of the suspension order
be stayed for a period of two weeks fromtoday to
enable the Petitioners to carry the mtter in
appeal . Counsel for the Respondent No.1 has
opposed this prayer on the argunent that interim
protection granted by the Division Bench is already
operating in favour of the Petitioners. The
Counsel for the Respondent No.1 further submts
that in the event, the Letters Patent Appeals which
are already pending in this Court were to be
di sm ssed before two weeks, an anomal ous situation
woul d arise because of the protection given under
this order to the Petitioners would enure even
thereafter. This argunent is msplaced. In that,
the decision to be arrived at on the pending
appeals by the Division Bench would be in relation
to question of appropriateness of fram ng charges

agai nst the charged trustees; whereas, the present

::: Downloaded on -01/04/2024 15:41:59 :::



48

challenge is in respect of order passed under
Section 41D(3) of the Act suspending the charged
trustees during the pendency of the trial which is
a separate matter. It is, therefore, clarified
that the suspension order qua the Petitioners
herein shall remain in abeyance for a period of two
weeks from today subject to the restriction
specified in Order dated 9th Septenber 2008 passed
in Wit Petition No.5732 of 2008 is observed by the

Petitioners.

A. M KHANW LKAR, J.
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