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CASE NO. :
Appeal (civil) 2873 of 2002

PETI TI ONER
Conmi ssi oner of Central Excise, Chandi garh

RESPONDENT:
M's Suprene Fabrics Ltd.

DATE OF JUDGVENT: 12/12/2007

BENCH:
S. H Kapadia & B. Sudershan Reddy

JUDGVENT:
JUDGVENT

ORDER

None appears on behal f of the sole respondent.

The issue involved in this case is whether accruing |oading charges
collected by the assessee were liable to be treated as cumduty price and if
so whet her the Departrment was obliged to nmake the demand after all ow ng
abat ement for central excise duty payabl e on such | oading charges (see para
2(ii) of the civil appeal paper book).

M's Suprene Fabrics Ltd., Ludhiana cl ai ned deduction from
assessabl e val ue on account of |oading charges incurred while effecting
cl earances fromthe factory gate.

The AO held that deduction was not adnmissible in terns of Section
4(4)(d)(ii) of Central Excise Act, 1944. The AO took the view that the
amount of | oading charges was includible in the assessabl e value. The AO
took the view that the assessee had onitted to include such | oadi ng charges
in the assessabl e value and, therefore, it was not entitled to
deducti on/ abat enent on account of the said charges.

Aggri eved by the decision, the assessee carried the matter. in appeal to
the Conmi ssioner (A). It was held that the said | oading charges were
includible in the assessabl e val ue, however, follow ng the judgnment of the
Tribunal in the case of Srichakra Tyres Ltd. v.  Collector of Centra
Exci se, Madras 1999(108)E.L.T.361(Tribunal), the assessee was entitled to
abat ement. We quote hereinbel ow the rel evant paragraph fromthe order of
the Conmi ssioner(A), which reads as under
\ 023Regardi ng cal cul ati on of assessable value | agree with
the appellants that val ue should be treated as cumduty-
price. This issue has been deci ded by CEGAT-

LARGER BENCH. That under Section 4(4)(d)(ii) of

CEA 1944- Exci se duty hel d payabl e subsequently is to

be abated fromtotal sale price realization by treating it
as cumduty hel d payabl e subsequently is to be abated
fromtotal sale price realization by treating it as cum
duty price for determ nation of the assessabl e val ue and
guantum of duty demand payable. [Srichakra Tyres Ltd.

& Os. VI/s. CCE (1999(32)RLT-1(CEGAT)]. As in

this case demand of duty on \021l oadi ng charges\ 022 has ari sen
subsequently and these anpbunts are total consideration
col l ected as | oadi ng charges should be taken as cum
duty-prices and demand has to be cal cul ated after

al | owi ng abatenment of C. Ex.duty payable.\024
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The said order of the Conm ssioner cane to be upheld by the Tribunal
Hence, the Departnment has cone to this Court by way of civil appeal

Shri R Shukl a, |earned counsel appearing on behalf of the
Department, stated that the |oadi ng charges collected by the assessee was
part of cost of production and, therefore, the assessee was not entitled to the
benefit of abatement. It was further contended on behal f of the Departnent
that the Department had not accepted the judgnent of the Tribunal in the
case of Srichakra Tyres Ltd. (supra) and that the Departnent had preferred
Cvil Appeal Nos. 5862-5863/99 agai nst the judgnment of the Tribunal in
Srichakra Tyres Ltd. (supra). According to the | earned counsel, the matter
is pending before this Court. According to the |earned counsel the law laid
down by the Tribunal in the judgment of Srichakra Tyres Ltd. (supra) is
not correct.

We find no nerit in the above argunents. At the outset, it may be
stated that there i's no averment in the grounds of appeal filed by the
Depart ment. before the Tribunal that the |oading constituted cost of
production. Secondly, we find fromthe record that the Departnent\022s Ci vi
Appeal Nos. 5862-63 of 1999, which has been referred to in the synopsis at
page \ 021D\ 022, have been di sm ssed by three-Judge Bench of this Court vide
O der dated 26.2.2002, which we reproduce hereinbel ow

\ 023After hearing the I'earned counsel for the parties,
on the facts of this case, we are of the opinion that the
stand of the respondents is correct. Various cal cul ations
have been nmade and we have taken into consideration
t he subsequent price which has been approved by the
Departnment with effect from 8.10.1992 and it clearly
appears to us that the revision of the price was cumduty
and, therefore, the elenent of duty in the increased
amount had to be deducted. The appeal s are disnmssed.

No costs.\024
(enphasi s suppli ed)

For the aforestated reasons, ‘there is no nmerit in the civil appeal and
the sane is accordingly dismssed with no order as 'to costs.




