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Cl TATI ON
1969 AIR 493 1969 SCC (1) 188
ACT:

Motor Vehicles Act (4 of 1939), ss. 49(1) and 60(1)(c)-
Persons owning buses benam -Wether bar for obt ai ni ng
permt.

HEADNOTE

The appel | ant was t he owner of 5-buses. The Vehicles stood
in the nane of the respondent, appellant’s benamdar, and
the stage carriage pernmits were also obtained in the
respondent’s nane. The appellant, who was running the buses,
flied a suit claimng the buses along with their permts.
It was decreed by the trial court, and the |ower appellate
court confirmed the decree in respect of 4 buses. The High
Court, in further appeal, held that the appellant ‘and the
respondent together practised fraud in contravention of as.
41(1) and 60(1)(c) of the Mdtor Vehicles Act, 1939 /in as
much as the respondent representing hinself to be the owner
falsely obtained the pernmits in his own name, and allowed
the true owner, who had no pernmit to conduct the actua
business and dism ssed the suit in toto. In appeal this
Court,

HELD: There is nothing in the Mdtor Vehicles Act, ~which
expressly or by inplication bars benam transactions or
per sons owni ng buses benam and applying for permts on
that basis.

Section 42(1) does not require that the owner hinself
shoul d obtain the permt; it only requires the owner to see
that the transport vehicles shall not be used except in
accordance with the conditions of the permit. The definition
of "permt’ itself shows that all permts need not be in the
nane of the owner because the latter part of the definition
shows that it is only in the case of a private earner or a
public carrier that a permit has to be in the owner’s nane.
The sane inference follows fromthe definitions of 'private

carrier’ and 'public carrier’. [899 H]

The anended s. 60(1)(c) provides for one of t he
contingencies in which permt can be cancell ed. Accordi ng
to it, it is permissible for the Transport Authority to
cancel a permt if the holder of it ceases to own the
vehicle covered by the permit. It is only a pernissive

clause and the Transport Authority has only been g/yen a
di scretion to cancel the pernmit in that contingency. It may
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or may not cancel it, even if the holder of the permt
ceased to own the vehicles covered by it. But it is by no
nmeans necessary that cl. (c) should be applicable to the
case of every permt holder. There may be pernit hol ders
who own the vehicle covered by the permit and there may be
permt holders who do not own the vehicle. This cl ause
appears to apply only to the former case and not to the
latter. [900]

Veerappa Pillai v. Raman & Raman, [1952] S.C R 583,
fol | owed.

Khal l'i | -ul - Rahman Khan v. State Transport Appel | ate
Tribunal, AIl.R 1963 All. 383, Gut Narayan V. Sheol af
Si ngh, (1919) 46 Cal. 566 (P.C.) and C.I.T. CQujarat V.
Abdul Rahim & Co.;, 55 I|.T.R 651, approved.
Varadaraj ulu Naidu v. Thavasi Nadar, (1963) 2 M LJ.

20 and Chavali Venkataswani v. Chavali Kotayya, (1959) 2
and WR. 407, disapproved.
897

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1453 of 1966.
Appeal fromthe judgnent and decree dated Septenber. 14,
1965 of the Madras H gh Court in Second Appeal No. 1394 of
1963.

A K Sen, RM Mhta and J.B. ~Dadachanji, for. the
appel | ant .

R Copal akri shnan, for the respondent.
The Judgnent of the Court was delivered by

Sikri, J. This appeal by certificate granted by the Hi gh
Court of Madras is directed against itsjudgnent and decree
nodi fyi ng the decree passed by the District Judge.

The relevant facts for the determ nation of the 'points
raised before wus are as follows: The plaintiff, K. M
Vi swanatha pillai, appellant. before wus and hereinafter
referred to as the plaintiff, and KM Shannmugham' Pil | ai
respondent before us and hereinafter referred to as the
def endant, were originally nenbers of a Joint H ndu Famly.
On June 29, 1953, the six brothers who constituted the Joint
H ndu Famly entered into a partition of the -properties
belonging to the Joint Famly, evidenced by a registered
document Ex. A-35. A notor bus MH 662 fell to the share
of the plaintiff. At the tinme of partition the permt was
not in the nanme of the defendant and sone - proceedi ngs for
the transfer of the pernit to his name were -pending.
Accordingly it was provided in the partition deed as
fol | ows:

"As soon as its route permt and
registration etc. are transferred in the nane
of Shanmugam Pillai, he shall have “the same
transferred in the nane of the 4th individua
of us, Viswanatha Pillai."

In Septenmber 1953, the permit was transferred in the

nane of the defendant. In April 1954, the plaintiff
purchased two nore vehicles, nanely, MO 1106 and VDH
730, but the pernits were obtained in the name of the
defendant in whose nane the vehicles were also actually
acqui r ed. As the defendant was going to Kuala Lunpur on
busi ness he executed a general power of attorney, Ex. A-55,
in favour of the plaintiff. |In this power of attorney the

defendant adnitted that the three buses above nentioned
belonged to the plaintiff and were plying in his nanme as
requested by the plaintiff. Two nore buses seemto have been
acquired since then.
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The plaintiff’s case in brief was that the defendant was
carrying on business on his behalf as a benam dar. He

accordingly prayed for a declaration that the five buses
alongwith the stage

898

carriage permts belonged to himand that he was entitled to
run the sanme in terns of the power of attorney which was
irrevocable. The defendant had joined with the plaintiff
earlier in filing a joint application for transfer of
pernmits before the Regional Transport Authority. The
def endant, however, wi thdrew his consent and the application
was rejected. The plaintiff, accordingly, seeks a mandatory
injunction directing the defendant to execute necessary
docunents required to effectuate the transfer of t he
permts.

The suit was decreed entirely by the Trial Court, but
the District Judge confirmed the decree only with reference
to four of the buses.. Wth reference to Bus No. MU 4069
the decree was set aside.

The 'High Court held that "the plaintiff and t he
def endant practiced a fraud upon the authorities,
conjointly, in contravention of the express provision of the
Mot or Vehi cl es Act. The benanidar of the vehi cl es,
representing hinmself to be the owner, falsely obtained the
permts in his name, and allowed the true owner, who had no
permt, to conduct the actual business; there cannot be a
nore flagrant violation of the basic requirenments of the
Act, or of its schene."” The H gh Court, accordingly, felt
that they could not possibly grant mandatory injunction
conpelling ’'the defendant to co-operate in any further
application for transfer, since that would, in effect, give
recognition to the fraudulent contrivance and effectuate
rights on the very basis of that contrivance. The High
Court also agreed with the District Judge that the plaintiff
could not get a declaration as far as bus No. MDU 4069 was
concer ned.

The |learned counsel for the appellant, M. A K  Sen
urges ’'before wus that no provision of the Modtor  Vehicles
Act, 1939 (IV of 1939) hereinafter referred to as the Act
has been contravened and that it is not necessary under the
Act that a permt should be obtained only by the real owner
of the bus.

The relevant statutory provisions nay now be noticed,
and they 'are as foll ows:

"The Mbdtor Vehicles Act, 1939 Section
2.

(3) *"contract carriage" neans a notor
vehicl e whi ch carries a passenger or
passengers for hire or reward under a contract
expressed or inplied for the wuse of the
vehicle as a whole at or for a fixed or agreed
rate or sumand fromone point to ‘another
wi t hout stopping to pick up or set down ‘al ong
the line of route passengers not included in
the contract; and includes a notor cab
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notw t hstanding that the passengers may pay
Separate fares."
(19) "owner" nmeans, where the person in
possession of a motor vehicle is a mnor, the
guardian of such mnor, and in relation to a
not or vehicle which. is the
subj ect of a hire-purchase agreenment, the
person in possession of the vehicle under that
agreenment . "
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(20) "permt" nmeans the docunent issued
by the commission or a State. or Regiona
Transport Authority authorising the use of a
transport vehicle as a contract carriage, or
stage carriage, or authorising the ower as a
private carrier or public carrier to use such
vehicle."

(22) "private carrier" means an owner of
a transport vehicle other than a public
carrier who uses that vehicle solely for the
carriage of goods which are his property or
the carriage of which is necessary for the
pur poses of ‘his business not being a business
of providing transport, or who uses t he
vehicle for any of the purposes specified in
sub-section (2) of section 42.

(23) "public carrier" neans an owner of
a ~ transport vehicle who transports or
undertakes to transport goods, or any class of
goods, for another person at any time and in
any public place for hire or reward, whether
in pursuance of the terms of a contract or
agreement or- otherwi se, and includes any
person, body, association or company engaged
in the “business of carrying the goods of
persons associated wth-that person, body,
association or conpany for the purpose of
havi ng 't heir goods transported."

Section 42(1) on which the H gh Court has
relied reads thus:

"42(1) No owner of a transport. vehicle
shal |l use or permt the use of the vehicle in
any public place, save in accordance with the.
condi tions of a perm t grant ed or
count ersi gned by a Regi onal or State Transport
Authority or the Conmi ssion authorising the
use of the vehicle in that place in the manner
in which the vehicle is being used; "

Thi s section does not, in our view, on the |anguage require
that the owner hinself should obtain the permt; it only
requires the owner that the transport vehicle shall not _be
used except in accordance with the conditions of the permt.
The High Court would add the words "to hin after the  words
"permt granted",

900

but, in our view, there is no justification for inserting
those words. The definition of the "permt" itself shows
that all permts need not be in the name of (the ,owner

because the latter part of the definition shows that it is
only in the case of a private carrier or a public carrier
that a pernit has to be in the owner's nane. “The sane
inference follows fromthe definitions of "private carrier”
and "public carrier". This Court came to the same
conclusion in Veerappa Pillai v. Raman & Raman(1).

Sone reliance was placed on the anendnents
made in s. 60( 1) (c). The, section as’
amended reads :

"60 (1) The transport authority which
granted a permt may cancel the permt or nay
suspend it for such period as it thinks fit--

(c) if the holder of the pernmt ceases to
(own)(2) the vehicle or vehicles covered by
the permt," ....

There has been a conflict of opinion between the different
Hi gh Courts as to the inference following that anmendment.
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It seenms to us that the Hgh Court of Allahabad in

Khal i | - ul - Rahman Khan V. State Transport Appel | ate

Tribunal (3) rightly gives the effect of the amendnment.

Srivastava, J., observed

"A reference was, however, nmade to cl
(c) of sub-section (1) of Section 60 of the
Act and on the basis of that clause it was
urged that it assunmed that the pernmit hol der
should be the owner of the vehicle. That
clause provides for one of the contingencies
in which a pernmit can be cancelled. According
to it, it is permissible for the Transport
Authority to cancel a permt if the holder of
it ceases to own the vehicle covered by the
permt. It is only a pernissive clause and
the Transport Authority has only been given a
di scretion to cancel the permt in t hat
conti ngency. It may or may not cancel it,
even if the holder of the permt ceases to own
the vehicle covered by it. But it is by no
nmeans necessary that el. (c) should be
applicable to the case of every permt hol der
There may be permt holders who own the
vehicl'e covered by the permt and there may be
perm't holders who do not owmn the vehicle.
This clause appears to apply only to t

he former
case and not to the latter. On its basis,
t her ef ore, it cannot be held to be a
requi rement of the

(1) [1952] S.C.R 583.

(2) Substituted by s. 54 of the Motor Vehicles (Anendnent)

Act, 1956 (100 of 1956) for "possess" (w-e.f. 16-2-1957).

A l.R 1963 All. 383, 388.
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Act that in each case the person in whose
favour a permt (‘has been issued shoul d
necessarily be the owner of the vehicl e
covered by it."

W agree wth these observations.  The -contrary view
held in Varadarajulu Naidu v. Thavasi Nadar(x) that s. 42(1
) contenplates that only an owner will have a permt is
erroneous.

The decision of the Andhra H gh Court in Chaval
Venkat aswam v. Chavali Kotayya(2) that s.-60(1)(c) of the
Act envisages the grant of a pernit to the owner al one nust
al so. be dissented from
The | earned counsel for the respondent says that at any rate
the Act does not contenpl ate persons applying for permts
benam . In India benam transactions are recogni sed and not
frowed upon. (see Gut Narayan v. Sheolal Singh)(a). In
C1.T. Gujarat v. Abdul Rahim & Co. (4) it was held by this
Court that the registration of the partnership deed under s.
26A of the Indian Incone Tax Act, 1922, could not be refused
on the ground that K was the benam dar of V.

W see nothing in the Act which expressly or by
i mplication bars benani transactions or persons owni ng buses
benam and applying for pernmits on that basis.

In the result the appeal is allowed, the decree of the
Hi gh Court set aside and the decree passed by the District
Judge restored. We may nmention that M. Sen did not press
the claimregarding the fifth bus, MDU 4069. The appell ant
will have half costs in this Court. The parties. will bear
their own costs in the Hi gh Court.

y.p. Appeal al | owed.
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(1) (1963) 2 ML.J.

(2) (1959) 2 Andh. WR 407.
(3) (1919) 46 Cal. 566 (PC).
(4) 55 |.T.R 651.
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