REPORTABLE
IN THE SUPREME COURT OF | NDI A
Cl VI L/ CRI M NAL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. __ 4540 OF 2013
[Arising out of S.L.P.(C) No.13120 OF 2013]
CHANDRAN RATNASWAM APPELLANT
VERSUS
K. C. PALANI SAMY AND OTHERS RESPONDENTS
W TH
CRIM NAL APPEAL NGCs. 736- 737 O 2013
(Arising out of S.L.P.(Crl.) Nos.3273-3274 COF 2013)
CHANDRAN RATNASWAM APPELLANT
VERSUS
THE STATE & ANOTHER RESPONDENTS
AND
CRI M NAL APPEAL NGs. 731- 733 COF 2013
(Arising out of S.L.P.(Cl.) Nos.1924-1926 OF 2013)
K. C. PALANI SAMY APPELLANT
VERSUS
THE STATE & ANOTHER ETC. ETC. RESPONDENTS
W TH
ClVIL APPEAL NGs. 4537- 4538 OF 2013
(Arising out of S.L.P.(C) Nos.11342-11343 OF 2013)
K. C. PALANI SAMY APPELLANT
VERSUS
RANMASWAMY ATHAPPAN & OTHERS
ETC. ETC. RESPONDENTS
AND
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CRI M NAL APPEAL NGs. 734- 735 OF 2013
(Arising out of S.L.P.(Ol.) Nos.1947-1948 OF 2013)

PAUL RI VETT APPELLANT
VERSUS
THE STATE & ANOTHER RESPONDENTS

AND

CONTEMPT PETITION (CIVIL) NO 166 OF 2013
I'N

S.L.P.(CRL.) NO 9853 OF 2010

CHANDRAN RATNASWAM PETI TI ONER
VERSUS
V. BALAKRI SHNAN & ANR RESPONDENTS

JUDGMENT

MY EQBAL, J.:

Leave granted.
2. Since conmopn questions of law are involved, these appeals
have been heard together and are being disposed of by this conmon
j udgmnent . However, for the sake of convenience, the factual matrix
giving rise to these cases as alleged in the civil appeal arising

out of SLP(C) No. 13120 of 2013 is set out hereinafter.

3. The appellant - Chandran Ratnaswam, alleged to have
settled in Canada since 1974, is an officer of Hanblin Wtsa
I nvest nent Counsel, a wholly-owned subsidiary of Fairfax Financial

Hol dings Limted (in short, “Fairfax”) which is based in Canada and
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has al so nmade investnments in India worth nmore than USD 1 billion.
The said appellant is also a Director on the Boards of various
renowned conpani es including ORE Holdings Limted (in short, “ORE"),
a Fairfax Goup conpany, based in Mauritius, and has to travel to
I ndia on business conmtnents. The said hol ding conpany, ORE on 30th
January, 2004 entered into a Joint Venture Agreenent (JVA) with CG
Hol dings Private Limted (respondent No. 1 - K C  Palanisany's
conpany) and N At happan (a Singapore citizen) for constructing and
devel oping a hotel property, a shopping conplex and an I T Park of the
properties owned by Cherraan Properties Limted (CPL) and Vasantha
MIls Limted (VM) (respondent No.1l s conpanies). ORE invested
Rs.75 crores and got 45% in Cheran Enterprises Private Limted
(CEPL) . N At happan invested Rs. 4 crores and got 10% i n CEPL. It
is alleged that as CPL and VM. have i mmovabl e assets, respondent No.
1 transferred shares of CPL and VM. to CEPL instead of bringing
noney and got 45% share holding in CEPL. Respondent No. 1 is
all eged to have swindled the said Rs. 75 crores that was deposited
in the bank account contrary to the JVA and transferred the
i mmovabl e assets of CPL and VM., subsidiaries of CEPL. Ther eupon,
ORE filed Conpany Petition No. 76 of 2005 before the Conpany Law
Board, Additional Principal Bench, Chennai (in short, “the CLB") on
account of the alleged acts of oppression and ni smanagenent i ndul ged
in by respondent No. 1. The Conpany Law Board by order dated 13th

August, 2008 directed respondent No. 1, CG Holdings Private Limted
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and CEPL to return the investnment of ORE and N At happan anounting to
Rs. 79 crores with 8% interest wthin one year, failing which the
land of VML was to be transferred to ORE and N At happan. It was
directed that once the aforenentioned amount is paid, respondent No.
1 would take control of CEPL and its subsidiaries. The Conpany Law
Board hel d as under:

“17. In view of the foregoing conclusions and in exercise

of the powers under Sections 397 & 398 read with Section

402 and wth a view to bringing to an end the grievances

of CG Hol di ngs, KO, ORE and Athappan, the foll ow ng order
i s passed:

CEPL shall return a sum of Rs. 75 crores and Rs. 4
crores invested by ORE and Athappan respectively,
together with sinple interest at the rate of 8% per

annum from the date of investnent till the date of
r epaymnment within a period of 12 nonths in one or
nore instal ments, commencing from 01 11. 2008. VWi | e

maki ng the paynent CEPL, CG Hol dings and KCP shall
ensure that at |east 25% of the anmpbunt due is paid in
every quarter. CEPL CG Holdings and KCP are at
liberty to make use of the fixed deposit held by CEPL
with the SBI, Erode Main Branch, free of any liens or
encunbrances towards refund of the investnents of ORE
and At happan. VM shall not alienate or sell any of
Its imoveable properties till full paynent is nade
to ORE, in terms of this order. In the event of any
failure to make the repaynent within the specified
time, CEPL CG Holdings, KCP and VML will duly convey
the inmmovable properties of VM, nanely, 17.15 acres
of land in favour of ORE and 7.80 acres of land in
favour of Athappan by executing and registering
necessary deeds of conveyance in strict conpliance
with all applicable Ilaws, as consideration for
reduction of capital and surrender of the shares of
ORE and At happan, upon which ORE as well as Athappan
wi || deliver the share certificates and blank
transfer fornms in respect of their holdings in CEPL
and the subsidiaries, if any, in favour of CG Hol di ngs
and KCP. CEPL is consequently authorized to reduce its
share capital and in the neantine, operation of the
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i mpugned agreenents is suspended, to expedite and
ensure due conpletion of the nodalities of exit by
ORE and At happan, thereby, bringing to an end the acts
conpl ained of in the present proceedings. CEPL shall

ensure necessary statutory conpliances till the whole
process, in accordance with the aforesaid directions,
is properly conpleted. The parties are at liberty to
apply in t he event of any difficulty in

i mpl enentation of the snoboth exist of ORE and
At happan from CEPL.”

4. Cross appeals were filed by the parties before the H gh Court
of Judicature at WMidras and the H gh Court vide order dated 5th
August, 2011 confirnmed the order dated 13th August, 2008 passed by
the CLB, in the follow ng terns:

“64. On analysis of various aspects, Conpany Law Board
concluded that it was no |onger possible for the parties
to carry out joint venture business of CEPL as per the
terms of JVA Only to have snooth exit of ORE and
At happan, the Conpany Law Board passed the order directing
CEPL to repay Rs. 75 Crores and Rs. 4 Crores invested by
ORE Hol di ngs and At happan respectively. By perusal of the
order of Conmpany Law Board, in our considered view,
Conmpany Law Board has elaborately gone into the issues
ari sen between the parties even though those objections
were filed under Sections 397 and 398 of the Conpanies
Act . As denonstrated infra, there are commonality of
I ssues raised in both the Conpany Petitions, O 'S. No.90 of
2007 and the petition filed before 1.C C. seeking for
arbitration.

55. Crimnal Cases:- The |earned counsel for appellants
M. Karthik Seshadri contended that the purport of the
crimnal proceedings are different and initiating of
crim nal conplaints does not anpunt to waiver of
arbitration. O course, a party does not waive his right

to invoke arbitration by filing crimnal conplaints. But
what is relevant is the allegations in the plethora of
crim nal conplaints filed at the instance of the
appel | ants/father of KCP/respondents. Both parties have
made serious al | egati ons of cheati ng, forgery,
falsification of records, etc., against one another. Even
before the arbitral Tribunal, the sane allegations are
5
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made. The Honourable Supreme Court and the Madras High
Court have held that the arbitration 1is not the
appropriate forum if al | egati ons of fraud,
m sappropriation and conplicated facts are invol ved.

XXX XXX XXX

84. By a careful reading of the order of Conpany Law
Board in CP. Nos.65 and 76 of 2005, it is clear that the
all eged breach of Cause 9.2 has been elaborately dealt
with. Conpany Law Board dealt with not only the issues
pertaining to the oppression and m smanagenent of CEPL and
al so the larger issues arising between the parties. Only
to ensure snooth exit of ORE and At happan, the order dated
13. 8. 2008 cane to be passed by the Conpany Law Board. It
IS pertinent to note that KCP had not challenged the said
order of Conpany Law Board.

XXX XXX XXX

112. As pointed out earlier, several crimnal cases have
been filed and nunber of quash petitions also cane to be

filed. O course a party does not waive his right to
invoke the arbitration of the dispute by filing of
crimnal conplaints. When a party deliberately chooses
not to adopt a particular course of action, the

arbitration agreenent becones inoperative and as the
parties have waived or abandoned the arbitration clause,
by invoking the jurisdiction of Civil Court, the doctrine
of wavier applies. The appellants had the option to go
before 1CC even in 2005 but the appellants chose to file
C.P. No.65 of 2005 and also stoutly defended C.P. No.76 of
2005 filed by ORE Hol dings. Even in C.P. No.76 of 2005,
the appellants have not sought for reference to
arbitration. By agitating the matter before the Conpany
| aw Board for nearly two years, and filing the Gvil Suit
in OS. No.90 of 2007 before District Mnsif's Court,
Kangeyam by their conduct the appellants nust be deened
to have given a go bye to the arbitration cl ause.

113. The parties have been engaged in pitched battle
before the Conpany Law Board and orders were passed by the
Conpany Law Board on 13.8.2008. When the matter was
pendi ng before the Conpany Law Board, the Conpany Law
Board has passed interim orders at various stages. The
| earned counsel for plaintiffs would submt that even
settl ements/ proposals have been nade disclosing parties
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intentions and discovery process has been utilized. W
find much force in the contention of the respondents that
At happans and Ore have spent consideration tinme and noney
before the Conpany Law Board. In so far as O S. No.90 of
2007 pending before District Miunsif’s Court, Kangeyam the
suit is ready ripe for trial and the respondents are
diligently defending the sane. Havi ng initiated
pr oceedi ngs before various foruns, cannot now seek to
i nvoke arbitration as an additional remnedy.

XXX XXX XXX

120. Conpany Appeal Nos. 21,25 to 27 and 29 of 2009:- The
gist of order in CP. Nos.65 and 76 of 2005 dated 13.8.2008
is that: -

CEPL, KCP and C G Holdings were to return Rs. 75
Crores to ORE and Rs. 4 Crores to Athappan. The
noney was to be paid within a period of one year
starting 1.11.2008 with 25 percent of the same, being
pai d every year.

CEPL, KCP and C. G Holdings were to utilize Rs. 20
Crores maintained in the fixed deposit at State Bank
of India, Erode to pay ORE and Athappan. In the
event of failure to pay the noney the property of VMC
situated in Coinbatore is to be transferred to ORE and
At happan in the proportion of 17.15 acres and 7.80
acres respectively. Until then VML was refrained from
dealing with the property.

On receipt of noney, ORE and Athappan were to
surrender their shares in CEPL and CEPL shall
accordingly be permtted to reduce its share capital.

The parties were given liberty to approach Conpany
Law Board for [imted purpose of over com ng
difficulties in inplenmentation of the said order.

XXX XXX XXX

145. As per Order of Conpany Law Board ampunt invested by
ORE has to be refunded which of course, nust be in
accordance with applicable laws: be it conpliance wth
FEMA or other Regulations, ORE, being a foreign investor-
an entity of foreign origin , as per FEMA cannot own
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i mmovabl e property in India. Conpliance of FEMA or other
appl i cabl e regul ati ons cannot be bypassed. By the order
dated 3.8.2009, Conpany Law Board nodified its earlier
order directing VML to execute the sale deed conveying
i mmovabl e properties of 17.15 acres to the nom nee of ORE
and thereby nodified its earlier order. The Oder of the
Conpany Law Board nodifying its earlier order directing
VM. to convey the properties to ‘nomnee of ORE is to be
nodified to the effect that any such conveyance should be
subject to applicable laws and regulations and wth
requi red approval/permssion to be obtained by ORE from
the conpetent authorities. The Order of the Conpany Law
Board in C. A No.155 of 2008 is to be nodified to that
extent.

146. ... Company Appeal Nos. 21 and 29 of 2009 preferred
by ORE and Conpany Appeals Nos. 25 and 26 of 2009
preferred by N Athappan and R Athappan are allowed.
Conpany appeal No.27 of 2009 is disposed of nodifying the
order of Conpany Law Board dated 3.8.2009 in C. A No.155
of 2008 to the effect that the conveyance of inmovable
properties to nonminee of ORE is subject to all applicable
laws and regulations and if need be, wth necessary
approval /permssion to be obtained by ORE from the
conpetent authorities.”

5. ORE and N Athappan filed execution petitions before the CLB in

Decenber 2011 and the sane are stated to be pending as on date.

6. Wiile the proceedings before the CLB were pending, respondent
No. 1 started filing nmultiple crimnal conplaints. On 27th February,
2006, respondent No. 1 filed a conplaint before the Econonmc
Ofences Wng, Chennai (EOWN against ORE, Fairfax, Prem Witsa,
Ramaswany At happan, Chandran Ratnaswam (appellant herein), Paul
Rivett, Ms. Odyssey Anerica Reinsurance Corporation and N Athappan

making them accused Nos. 1 to 8 inter alia on the follow ng
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al | egati ons:

“Through this strategic acquisition accused No. 1,
t hrough Accused No. 7 and Accused No. 4 through Accused
No. 8 acquired substantial ownership and nanagenent rights
in VM. and CPL al so. The conplainant states that the sole
objective of the sacrifice made by the conplainant of his
highly valuable prine immovable ©properties is the
assurance of the Accused No. 3, 4, 5 & 6 that about Rs.
375 crores would be brought into the JV Conpany as
investnent and |loans and projects worth thousands of
crores woul d be commenced.

The conpl ainant states that, as per the joint venture
agreenent dated 30.1.2004, Ms. Odyssey America Reinsurance
Corporation, the 7t" accused herein which is a subsidiary
conpany of the Fair Fax Goup and the Accused No. 2 had
agreed to extend a Corporate Cuarantee in favour of the
| ender for arranging the syndicated credit facility of US$
65 MIllion (approximately Rs. 300 crores) to the JV
conpany. In confirmation of the said fact the Accused No.
2, 3 and 4 and 8 while signing the JV agreenent, cleverly
included in the sane, a nodel draft of the Irrevocable
Corporate Cuarantee Agreenent to be furnished by the 7th
accused in favour of the lender and even signed the said
draft so as to nmake believe the conplainant in no
uncertain terns about their intention to honour their
comm t nent s. Thus, the joint venture business could
commence only wupon the 1st accused arranging for the
syndicated credit facility of US$ 65 mllion, on the
strength of the Corporate CGuarantee to be given by the 7th
accused.

XXX XXX XXX

On the one hand the accused had m serably failed
to organize the funds even after the conplainant had
parted with the ownership rights over valuable properties
hel d by him through VML and CPL and on the other hand they
defrauded and cheated the conplainant by not organizing
the prom sed funds, upon the receipt of which alone, the
conpl ai nant would be able to commence the projects worth
t housand of crores.

From the above, it is therefore evident that the
consi deration of entering into the JV agreement was the
prom se and assurance that the accused 2 to 6 shall also
arrange for a loan of Rs. 300 crores in addition to the
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(Crimnal

share investnent of Rs. 75 crores as stipulated under the
JV agreenent.

XXX XXX XXX

Thus the accused have induced the conplainant to
enter into an agreenent under the guise of a joint venture
agreenent which was conceived in pursuance of a crimnal
conspiracy with an intention of cheating. In addition to
the above, the accused 4 and 8 have also obtained a
gratification, amunting to approximately Rs. 37.40 cr.
from the conplainant, by getting the shares of the
conpanies allotted to them to a discounted rate, as
consideration for facilitating the joint venture and for
arranging the term [ oan thereby making wongful gains to
t hensel ves whil e causing wongful |oss to the conpl ai nant.
Moreover after receiving the said consideration in the
form of shares at a discounted value, the accused 4 and 8
have now joined hands wth Ms ORE Holdings Ltd. for
gaining an illegal majority in the JV conpany and have
thus defrauded the conplainant of several crores of
rupees.

Therefore, the accused Nos. 1 to 7 have conmtted
various offences under section 120-B, read with sections
409, 420, 405, 471 and 389 anong other provisions of the
Indian Penal Code, which anmount to the offences of
Crimnal Conspiracy, Cheating, Crimnal Breach of Trust,
maki ng Fal se Representation and Prom ses and Extortion by
putting the fear of accusation of offences against the
conpl ai nant anong ot hers, and have induced the conpl ai nant
to part with the shares of his conpany and the control
over the valuable immovable properties owned by him
through VML and CPL on the strength of the fal se prom ses
and assurances nade by the accused.”

Since the Economic Ofences Wng refused to take any action,

Respondent No.1 filed CGrimnal OP. No. 9791 of 2006 before the High

seeking direction to EOWN to take action, which petition was

wi t hdr awn. Thereafter, he filed a simlar private conplaint

r/iw 109, 420, 467 r/w 420 |IPC before the Judicial Mgistrate,

10

MP. No. 6096 of 2006) for offences under Sections 406, 406
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Perundurai which was dism ssed on 13t" March, 2007 hol ding the sane
to wreak vengeance and observi ng as under

“7.. On  a careful consi deration  of the aforesaid
conpl ai nt, depositions, and Exhibits it is unbelievable to
state that the respondents have cheated and conmtted
breach of trust, the conplainant who is a forner nenber of
the Legislative assenbly, a fornmer nmenber of the parlianent
and runni ng busi ness houses which have properties worth of
the nore than 100 crores of Rupees. Because, no docunents
were filed to show that the shares of Rs. 10/- face val ue
of the Cheran Properties were sold in the narket for
Rs.60/- and the shares of Rs.10/- face value of the
Vasanthi MIls were sold at Rs.105/-. It is not believable
that the shares of Rs. 10/- face value was transferred to
the sane val ue of Nandakumar and paid about Rs. 22 crores
as commi ssion, as the conplainant hinself has admtted in
the conplaint that sonme of the respondents and the

conpl ai nant have started a Joint Venture Conpany. The
menor andum of under st andi ng/ Joi nt venture agreenent is not
submtted for the perusal of the court. In the nenorandum

of understanding the details to the investnent of each of
the parties, the shares allotted to each of them the
relief to the parties when the conditions are violated,
and the court which has jurisdiction to entertain such
matter. The failure to file the nenorandum of
understanding in the court, and the failure to give the
reasons for not filing the same is not acceptable.

8. It is clearly seen from the deposition of the
petitioner and the conplaint that the respondents have
arranged for about 17 million American Dollars through a
firm Qdyssey. It is also seen that the said sumis wth
the Cheran Holdings Private Limted and the affidavit filed
in the Hon'ble High Court at Delhi confirms the sane,

while examning details, it is seen that a sum of 17
mllion American Dollars have conme to Cheran Holdings
Limted in which the conplainant is a share hol der

Hence the petitioner conplainant mght not have sustained
any loss. There is no explanation in the conplaint as to
whet her after the receipt of 17 mllion American Dollars,
it was invested in the business. In the first meeting of
the petitioner with the respondents, it was agreed that
foreign investnments are to be nade accordingly the same has
been done. It is seen from the deposition of the
petitioner that 17 mllion Anerican Dollars, it is not

11

Page 11



bel i evabl e that the respondents have <cheated the
petitioner/conpl ai nant.

9. It is seen that on orders of Hon ble H gh Court,
Del hi in C.P. No.292/2004, a sumof Rs. 78 crores has to be
deposited and Cheran Enterprises and Cheran Hol dings
Limted have not deposited in the Bank Accounts. The
reasons adduced by the conplainant was hold an inportant
post in the Cheran G oup of Conpanies for not depositing
the sum into the Bank, do not seem to be accepted.
Mor eover, Chandran Rat naswan has obtai ned powers from the
petitioner for the conduct of the case and as such, he has
to face the consequences of the orders of the court. On
that aspect also, the petition would sustain.

XXX XXX XXX

12. The petitioner on 23.9.2005 sent an e-mail to the
State Bank of India to give Bank guarantee to BSNL, that
when he approached the Bank, he canme to know that Chandra
Rat naswam and At happan Ramaswany have sent i ndependent
letters to the Bank requiring that the request of the
petitioner should not be accepted. It cannot Dbe
considered by the Court as a crimnal act. It can be
considered as an act of safe guard in the trade. The
proceedi ngs between the petitioner and respondents are of
civil nature relating to contract Act and Conpany Law. |f

the conditions therefore are violated, the petitioner has
to seek renedy under Contract Act or Conpany Law. | nstead

the filing of this case term ng the respondents as accused
the court considers that it cannot be accepted.

13. On world level, the foreign investnents nade in each
country enhance the econony and it is a day to day
commercial activities. The petitioner and the respondents
and some others, with an intention to establish a joint
venture conpany havi ng done so, have to take steps for the
devel opnental activities, and one party should not, wth
Intention to weak vengeance agai nst the other should not,
term them as accused and approach the court, and this

court cannot accept it. Because, the petitioner has not
handed over any property to the respondents under section
406 | PC. Hence there is no ingredient for breach of
trust. In the circunstances that the respondents have

arranged for 17 mllion Anerican Dollars, that Chandran
Rat naswany hinself has agreed to the Rs.78 crores case in
the Hon' ble H gh Court, Delhi t hat the petitioner has
not nentioned in the conplaint that date, time and place

12
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where he was cheated, that Ilike wse, the Respondent
cheated the petitioner and thereby he sustained |oss, and
that there are no ingredients for sections 420, 467 read

with 420 are found in the conplaint or depositions.
Ther ef or e, no prima facie <case to show that t he
respondents with crimnal intention indulged in crimnal
activities is found in the conplaint, or depositions or
docunents.

14. Hence, for the reasons as aforesaid, this petition is
di sm ssed under Section 203 of O. P.C”

8. Respondent No. 1 then filed another simlar conplaint before
Judi ci al Magi strate, Kangayam suppressing the fact of filing earlier
conplaints and the order dated 13t March, 2007 passed by the
Magi strate Perundurai, whereupon the Crinme Branch, Erode was
directed to register an FIR Accordingly, FIR No. 7 of 2007 was
registered by Police Station DCB, Erode under Sections 120-B, 420,
169, 408, 409 IPC, but the case was said to have been closed on 20th
May, 2009 and the police filed the C osure Report. Meanwhi | e,
Crimnal OP. Nos. 12695 and 19384 of 2007 had been filed for
quashing the FIR by the persons shown as accused in the said FIR
in which the H gh Court vide order dated 8th February, 2010 frowned
upon the conduct of respondent No. 1 in the follow ng terns:

“3. It is brought to the notice of this court by the

| earned Seni or Counsel M. Habibullah Basha, appearing for

the accused/petitioners 1 to 3 in CGl.QOP. No. 12695 that

the de facto conplainant, on the very sane allegations

preferred a conplaint in C. C. No.1096 of 2006 on the file

of the Ilearned District Minsif-cumJudicial Mgistrate

Court at Perundurai and the said court was pleased to pass

an order of dismssal wunder Section 203 O.P.C It is
i mpressed upon this court that such dism ssal canme about

13
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after consideration of the conplaint and the statenent of
the witnesses and on finding no ground to proceed thereon.

4. Though in view of the subm ssion made by the |earned
Government  Advocate (Ol.side) not hing survives for
consideration in the matter, this Court would frown upon
the conduct of the defacto conplainant in indulging in

repeated harassnent of the petitioners. The crim nal
ori gi nal petitions shall stand cl osed. Consequently,

connected m scel |l aneous petitions are closed.”

9. The respondent then preferred Special Leave Petition in the
Suprene Court being SLP (Cl.) No. 9853 of 2010 agai nst the order
dated 8th February, 2010, which was dismssed by this Court on 22n
Novenber, 2010 with liberty to pursue protest petition, if any, said
to be pending on the file of the Judicial Mugistrate, Kangayem It

is alleged that no protest petition was pendi ng on that day.

10. Though in different context, respondent No.1l, K. C. Pal ani sany,
filed three wit petitions against the State of Tam | Nadu,
Superintendent of Police, Economc Ofences Wng, Chennai, Director
General of Police, State of Tam | Nadu, Union of India, Central
Bureau of Investigation and Reserve Bank of India, in which
respondent No.1 prayed for issuance of wit of mandanus directing the
respondents in wit petitions for investigation as also for transfer
of investigation and FIR making all egations agai nst another Conpany,
DAl L. In the said wit petitions, the contention of the wit
petitioner was that he was the resident of Coinbatore and forner

Menber of Legislative Assenbly of the State of Tam | Nadu and

14
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Managi ng Director of the Conpany viz. CEPL. The said Conpany was
formed for the purpose of sharing a Joint Venture between the CG
Hol di ngs Private Limted, ORE Holdings Limted, Mauritius and one N
At happan. As part of the Joint Venture business CEPL |ooked for
acquiring a Telecom Conpany called DAIL which was a Del hi based
Conpany involved in the business of International Long Distance
Tel ephony Services and Internet Services. In those wit petitions,
a conmon counter affidavit was filed by the respondents refuting all
the avernents made in the three wit petitions and stated that nore
than nine cases were pending against the respondent No.1l, wit
petitioner. In the order dated 19t" Cctober, 2011 passed by the
Madras High Court in those three wit petitions, the nunbers of
cases pending against the wit petitioner were nmentioned in para 19

of the order, extracted hereunder:

“19. The cases pending against the petitioner in various
provi sions of |IPC including Section 420 IPC, there were as
many as 9 cases in Coinbatore alone. They are as

foll ows: -

a) Coinbatore City Cine Branch
Q. No.37/99 u/s. 420 | PC

b) Coi nbatore City Crine Branch
Q. No.17/2000 u/s. 420 |PC.

C) Coi nbatore City Crine Branch
Q. No.62/2000 u/s. 420 | PC

d) Coi nbatore City Crine Branch
Q. No.18/2001 u/s. 420 | PC

15

Page 15



e) Coi nbatore City Crine Branch
Q. No.25/2001 u/s. 420 | PC

f) Coi nbatore City Crine Branch
Q. No.29/2001 u/s. 384 |IPC.

g) Coi nbatore City Crine Branch
Q. No.20/2002 u/s. 467, 468,471
472 and 477(A), |PC.

h) Coi nbat ore Economic O fences Wng
Q. No.03/2001 u/s. 408 | PC.

i) Coi nbatore City Crine Branch
Q. No.26/2003 u/s.406 I PC”

11. In para 20 of the order dated 19th Cctober, 2011, the Court
observed that the nodus operandi of the wit petitioner was to
defraud a person or entity and thereafter approach the Courts wth
multiple petitions in order to distract attention from his own

m sdeeds.

12. The High Court dismssing all the afore-nmentioned three wit

petitions observed as under: -

“28. However, this Court is not inclined to accept the
request nmade by the petitioner. The petitioner is not an
I nnocent party in filing such conplaints and he hinself
has not obeyed the order passed by the Del hi H gh Court in
the application for winding up and asking him to refund
t he armount siphoned off by him which was obtained as a
| oan by DAIL. Parties who cone to court nust cone wth
cl ean hands. Not only the petitioner has cone to this
Court with unclean hands, but he hinself being an accused
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13.

in several cases had also suppressed the entire
proceedings of the Delhi Hgh Court including the order
directing the conpany to retransfer the noney siphoned off
from DAI L.

XXX XXX XXX

3l. In the present case, the petitioner has filed series
of Ol.Qps including the prayer which has been made in the
wit petitions and they were negatived by this Court nore
than once. All that this Court held was that
I nvestigation should be conducted by the State Police and
a report should be filed expeditiously and that has been
done in this case as noted in the counter affidavit filed
by the second respondent.

XXX XXX XXX

34. Therefore, in the light of the above, there is no
case made out to grant any direction sought for by the
petitioner either in the first wit petition or to call for
a report from RBI as demanded in the second wit petition
or for any direction to the Central Governnent to take
steps to retransfer the funds siphoned off from this
country. The petitioner has not made out any prinma facie
case for grant of any such direction and he has suppressed
the information relating to wi nding up proceedings before
the Delhi H gh Court. The petitioner hinself is not a
person above board and faced with several crimnal cases
under Section 420 IPC not only as revealed in the affidavit
filed in support of the petition for inpleadnent but also
as noted by this Court in the decision cited in Ramaswany
At happan’s case (cited supra). The petitioner hinself is
guilty of several commssions and omissions and at his
i nstance no direction can be granted by this Court.

35. In view of the above, all the three wit petitions
will stand di sm ssed. However, there will be no order as
to costs. Consequently, connected niscellaneous petitions
are cl osed.”

Curiously enough, on 2nr January, 2012, respondent No.

Superintendent of Police, Tiruppur allegedly in collusion

respondent No. 1 and relying upon the order dated 22" Novenber

6 -

W th

2010

reopened FIR No. 7 of 2007 and ordered re-investigation. Char ge-
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sheet being CC 162 of 2012 ultinmately came to be filed by respondent
No. 5 - Dy. Superintendent of Police, District Cine Records Bureau,
Erode before the Judicial Magistrate, Erode-I1l11 on 11th Septenber,
2012 inter alia against Paul Rivett, Chandran Rathnaswani, Ranasany
At happan, Nandakumar Athappan, Ms. Fairfax Financial Holdings
Limted, Ms. Hamin Wtsa Investnment Council, Odyssey Anerica
Rei nsurance Corporation and ORE Holdings Limted showing them
respectively as accused Nos. 2, 3, 4, 6, 8, 9, 11 and 12 for

comm tting offences under Sections 120-B, 420, 409 read with 109 | PC.

14. On the basis of aforesaid chargesheet, the Judicial Magistrate
on 12th Septenber, 2012 issued summons returnable on 12t" Qctober,
2012. On 26th Septenber, 2012, the Dy. Superintendent of Police filed
a report stating that he searched for the accused in Chennai and
Munbai but could not ascertain their whereabouts and accordingly
prayed for issuance of Non-Bailable Warrants (NBW) which were
issued by the Judicial Magistrate, Erode on 27t" Septenber, 2012.
Based upon the NBWs, the Superintendent of Police issued a Look-
Qut Circular on 9th January, 2013 against the appellant. Unaware
of all this, the appellant landed in India and was detained by the
immgration authorities. He filed a wit petition being WP. No.
1764 of 2013 and on 22 January, 2013 the Hi gh Court passed an
interimorder restraining appellant’s detention and directed to post

the wit petition on 29t" January, 2013. SLP filed against this order
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was di sposed of on 24th January, 2013 observing that the H gh Court
had itself posted the matter on 29th January, 2013. On 29th January,
2013, the High Court directed the appellant to surrender before the
trial court and pray for recall of NBW vide order passed in
Crimnal OP. No. 2283 of 2013 filed by him for quashing the
chargesheet i.e. CC 162 of 2012. Cl.MP. No. 3 of 2013 was also
filed in Gimnal OP. No. 2283 of 2013 alleging fraud committed by
the opposite party. On the sane day, Ol.MPs. No. 3 in Crimnal
OP. No. 2166 of 2013 filed by Ramasany Athappan & N Athappan and
Criminal OP. No.2282 of 2013 filed by Paul Rivett also cane up
before the Hi gh Court and they were also directed to surrender before
the Judicial Magistrate No. Ill, Erode. Finally on 1st February, 2013
the High Court directed in respect of the appellant (petitioner in
Criminal OP. No. 2283 of 2013), Ranasany Athappan & N Athappan
(petitioners in Crimnal OP. No. 2166 of 2013) and Paul Rivett

(petitioner in Crimnal OP. No. 2282 of 2013) as under:

“5. Considering the subm ssions nmade by all the parties
and also considering the facts and circunstances of the
case, the order dated 29.01.2013 is nodified as foll ows:

“The petitioners are directed to appear before the
trial Court on or before 08.03.2013 and on such

appearance, the warrant, if any, shall be recall ed.
If the offences are non-bailable in nature, the
petitioners are directed to file bail application

before the trial Court along with a bond for a sum of
Rs. 10,000/- (Rupees ten Thousand) with two sureties
each for like sum to the satisfaction of the trial
court and on such sureties, the trial court shall
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di spose the bail applications on the sane day. The
petitioners are at liberty to file to withdraw the
| ookout application before this Court, if they are
advi sed to do so.

Wth the above directions, these petitions are disposed
Of."

15. The appellant surrendered on 4th February, 2013 and NBW were
recalled by the Judicial WMgistrate 111, Erode. However, the
immgration authorities did not allow the appellant to |eave India
on 5th February, 2013 stating that the court proceedi ngs were pendi ng.
In the nmeanwhile, wit petition being WP. No. 2739 of 2013 was filed
by Ramaswany Athappan praying to issue a wit of mandanus or any
other wit, order or direction in the nature of a wit of mandanus
forebearing the Superintendent of Police, Tiruppur (Tam | nadu) and
Mnistry of Honme Affairs, New Delhi including its constituent
officers at all airports from acting upon the non-bailable arrest
warrant dated 27th Septenber, 2012 issued against the petitioner
(Ramaswany At happan) in respect of chargesheet CC No. 162 of 2012
pending on the file of Judicial Magistrate-I1l, Erode and the
all eged Look Qut Notice dated 9th January, 2013 issued by the
Superintendent of Police and consequently from in any manner
restraining/restricting the petitioner’'s entry into or exit out_of
I ndi a. Simlar wit petition being WP. No. 2740 of 2013 was al so

filed by the appellant — Chandran Ratnaswam who additionally prayed
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for directions to DSP, SP, MHA and respondent No. 1 herein K C
Pal ani sany to jointly and severally pay conpensation of Rs. 10

crores to himfor his illegal detention on 22 January, 2013.

16. On 26th February, 2013, the H gh Court again directed the
appel l ant to appear before the trial court by passing the follow ng
order in WP. Nos. 2739 & 2740 of 2013 and CGrimnal OP. Nos. 2166

2282 and 2283 of 2013:

“10. Accordingly, M. Chandran Ratnaswam the accused
shoul d appear before the Ilearned Judicial Magistrate,
where CC No. 162/2012 is pending, within a period of two
weeks fromtoday to conply with the foll ow ng:

(i) he nust file an affidavit of wundertaking before the
court that he would not evade the due process of |aw and
ensure his appearance as and when required,

(ii) he should execute his own bond for a sum of
Rs. 5, 00,000/- (Rupees Five Lakhs only) and tw cash
sureties of Rs.5,00,000/- (Rupees Five Lakhs only) each to
the satisfaction of the learned Judicial WMagistrate-I11I1,
Er ode on the sane day.

XXX XXX XXX
13. In this case, non-bailable warrant has been
recall ed on 04.02.2013 on the accused surrendering before
the | earned Magistrate. For non-conpliance of the orders
passed by this Court, | am inclined to pass the above
order directing them to appear before the Court for the
pur pose of filing an affidavit and furnishing surety.”
17. On 11th March, 2013, this Court granted stay of chargesheet
I.e. CC 162 of 2012 by an order passed in SLP(Crl.) Nos. 1947-1948 of

2013 which have been filed by Paul R vett, an other accused in the
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chargesheet CC 162 of 2012, challenging the orders dated 29t" January
and 1st February, 2013 respectively in Crimnal OP. No. 2282 of 2013
and Ol.MP. No.3 of 2013 in Crimnal OP. No. 2282 of 2013. Paul
Rivett is Law Oficer in the Fairfax Goup and is a Canadian citizen
and he has also been nade an accused in the chargesheet CC 162 of
2012. NBW as well as the Look Qut Notice were issued agai nst Paul

Ri vett al so.

18. On 12th March, 2013, the appellant prayed before the Single
Judge of High Court that he may be permtted to file affidavit of
undertaking there as proceedings in the trial court were stayed by
this Court which prayer was opposed by respondent No. 1 on 13th
March, 2013 urging that this Court was seized of the matter and the
Singl e Judge could not pass any order. However, the Single Judge
passed an order dated 14th March, 2013 in MP. No. 2 of 2013 in WP
No. 2740 of 2013 filed by the appellant seeking recall of the Look
Qut Notice and directed the appellant to file the affidavit of
undertaki ng before the High Court and to furnish security deposit of

Rs. 25 | akhs and pernmitted himto travel.

19. Chal I enging the above order of the Single Judge, respondent
No. 1 filed a wit appeal being WA No. 517 of 2013 which was
all owed by a Division Bench of the High Court vide order dated 22n

March, 2013 setting aside the order dated 14th March, 2013 passed by
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the Single Judge and observi ng:

“12. From the above narrated facts it is evident that the

first respondent has not filed bail application while
surrendering hinself before the Judici al Magi strate
No.l1l, Erode, for recalling the Non-bailable Warrant and
the fact renmains, till date he has not obtained any order

of anticipatory bail/bail.

13. The appellant challenged the interim order dated
26.2.2013 passed in Ol. OP. No.2166, 2282 and 2283 of
2013 before the Hon' ble Suprenme Court in SLP (C ) Nos.
1924- 1926 of 2013. Accused No.2 in the said C C. No.162 of
2012 viz. Paul Rivert filed SLP (O1l) No.1947-1948 of 2013
and prayed to quash the proceedings pending before the
Judicial Magistrate Court No.Ill, Erode and also prayed
for an interim order to dispense wth hi9s persona
appearance before the Judicial Magistrate Court No.III,
Erode in connection with C C. No.162 of 2012. The Hon' ble
Suprene Court refused to pass any interim order in the
applications filed by the appellant herein.

14. Insofar as the applications filed by Paul Rivert (A-
2), the Hon'ble Suprenme Court refused to stay the order
passed by this Court dated 29.01.2013 and 01.02.2013 in
Cl. OP 2282 of 2013 and granted stay of the proceedings
in CC 162 of 2013 pending on the file of Judicial
Magi strate Court No.lll, Erode, pending further orders.
The prayer for dispensing wth his appearance was not
granted. The appellant thereafter filed Ol. MP. Nos.5810
to 5812 of 2013 in SLP (Ol.) No.1924-1926 of 2013 and
prayed for restraining the first respondent from | eaving

I ndia, pending SLP direct the first respondent to
surrender his passport before the Judicial Magistrate
Court No.Ill, Erode No order was passed in the said

petition and the matter is adjourned to 3.4.2013 before the
Suprene Court for further hearing.

15. The first respondent thereafter noved this H gh Court

to pass orders in MP. No.2 of 2013 which was allowed by
the |eaned single Judge holding that since CC No.162 of

2012 is stayed by the Hon ble Suprenme Court and the NBW
havi ng been recalled, the basis of the Lookout Notice has

gone.”

XXX XXX XXX
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18. On a perusal of the prayer nmade in the wit petition,
it is evident that the first respondent has chall enged the
Look-out Notice issued on 9.1.2013 and consequently prayed
for paynent of conpensation. The |earned Single Judge in
t he above m scel |l aneous petition has held that the Loo-out
Notice dated 9.1.2013 is cancelled and allowed the first
respondent to Jleave India after filing undertaking
affidavit and deposit a sumof Rs. 25 | akhs.

19. It is not in dispute that the very sane issues
regarding the Look out Notice and the prayer to quash CC
No. 162 of 2012 pending on the file of JMIII Court, Erode,

which was filed at the instance of another accused (A-2
Paul Rivert) are posted for hearing before the Hon ble
Suprene Court on 3.4.2013. Admittedly the matter is seized
of by the Hon' ble Suprene Court and only on interimstay of
the proceedings in CC No.162 of 2012 was ordered by the
Apex Court, that too at the instance of A-2 in the above
C.C. No. 162 of 2013, and the prayer to dispense with the
appearance of A-2 was not granted. If the order of the
| earned single Judge dated 14.3.2013 is to be inplenented
I medi ately, it may be difficult to secure the presence of
the first respondent in the crimnal case.

XXX XXX XXX

22. On the above said background and in the light of the
decision cited supra, we are of the considered view that
the order passed by the |earned single Judge in MP. No.?2
of 2013 in WP. No. 2740 of 2013 dated 14.3.2013 is liable to
be set aside, and accordingly set aside. The wit appeal
is allowed. Consequently, the first respondent is entitled
to get refund of the anount deposited by him on 15.3.2013
pursuant to the interim order of the |earned single Judge
No costs. Connect MP. No.1 of 2013 is closed.”

20. Hence, this appeal arising out of SLP(C) No. 13120 of 2013 by
t he appel |l ant — Chandran Rat naswam . S.L.P.(Cl.) Nos. 3273-3274 of
2013 have also been filed by the same appellant (an accused in
Chargesheet CC 162 of 2013) against orders dated 29t January, 2013
and 1st February, 2013 respectively in Crimnal OP. No. 2283 of 2013

and Ol.MP. No.3 of 2013 in Criminal OP. No. 2283 of 2013. In
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these SLPs, notice has not been issued and they are fresh ones.

21. Crimnal Appeals arising out of S.L.P.(Cl.) Nos. 1924-1927 of
2013 have been filed by K C. Palanisany [respondent No. 1 in civil
appeal arising out of SLP(C) No. 13120 of 2013] chal |l engi ng the order
dated 26t" February, 2013 in Crimnal OP. Nos. 2283, 2282 and 2166 of
2013 and Civil Appeals arising out of S.L.P.(C) Nos. 11342-11343 of
2013 (D. No. 7366/ 2013) have been filed challenging the order dated 26th
February, 2013 in Wit Petition Nos. 2739 and 2740 of 2013. In these
matters, the appellant — K C. Pal anisany has challenged the said
High Court’s order by which the accused have been exenpted from

filing proper bail application under the Crininal Procedure Code.

22. Contenpt Petition (C) No. 166 of 2013 in S.L.P.(Cl.) No. 9853
of 2010 has been filed by the applicant — Chandran Ratnaswani for
wi | ful and deliberate violation and di sobedi ence of order dated 22nd
Novenber, 2010 by re-opening the closed FIR No. 7 of 2007. In this

contenpt petition, notice has not been issued and it is a fresh one.

23. M. K K  Venugopal, |earned senior counsel appearing in SLP(C
No. 13120 of 2013 assailed the inpugned order passed by the D vision
Bench and also the orders passed in crimnal proceedings as being
i1l egal and wholly w thout jurisdiction. Learned counsel drew our

attention to the entire facts of the case di scussed herei nabove and
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submtted that respondent No.1 filed a series of conplaints which
have either been dism ssed or quashed or stayed by the H gh Court or
this Court. Learned counsel submitted that the crimnal courts
including the H gh Court have conpletely failed and erred in not
condemmi ng respondent No.1 for approaching the courts to obstruct
the proceedings before the |earned Single Judge of the Madras High
Court. Learned counsel submitted that the disputes arose with regard
to the Joint Venture Agreenent between the parties have been finally
adj udicated by the Conpany Law Board and the H gh Court, but
respondent No.1l instead of conplying with the directions of the
Conpany Law Board and H gh Court started filing frivolous crimnal
cases against the appellant, which were either quashed or stayed by
the High Court. Learned counsel seriously assailed the conduct of
the Superintendent of Police, who directed reinvestigation in a
matter which was finally closed. Learned counsel submtted that the
Division Bench failed to note that the entire efforts of the
respondent in prosecuting the appellant are serious abuse of the
process of the Court. Learned counsel referred the allegations nade
in the conplaint petition and submitted that the whole object of
filing those conplaints are nothing but to pressurize the appellant
and to harass him Learned counsel then submitted that the whole
procedure in the proceedings initiated against the appellant is
violative of Article 21 of the Constitution of India. It was

contended that the conduct of respondent No.1l is deplorable and the
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same is contenptuous anounting to deliberate obstruction of the
judicial proceedings and an abuse of the process of the Court.
Learned counsel lastly contended that the Division Bench has
erroneously set aside the order of the l|earned Single Judge on the

ground that the issue was pending in this Court.

24. M. Muk ul Rohat gi , | earned senior counsel appearing in
SLP(Crl.) Nos.1947-48 of 2013 after narrating the entire facts in the
case and the sequence of events submtted that the continuation of
crimnal proceedings and the subm ssion of the charge-sheet is the
result of the wong understanding of the order by Superintendent of
Police, Tiruppur, who directed reinvestigation in a nmatter which was
cl osed. Learned counsel, therefore, submtted that the order for
rei nvestigation passed by the Superintendent of Police is totally
illegal, void and contenptuous. It was contended that series of
conplaints filed by respondent No.1 has either been dism ssed or
quashed or stayed by the High Court and that respondent No.1l has the
propensity to abuse the legal process and utilize it as a tool to
wr eak vengeance against others involved with the CEPL so that the
appel | ants’ Conmpany does not pursue the Conpany Law Board
pr oceedi ngs. Learned counsel submtted that it has been the nobdus
operandi of respondent No.1l to file false and bogus conplaints and
utilize the sane to harass and coerce the appellant. Lastly, |earned

counsel submtted that the dispute raised by the respondent is
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purely a civil dispute but it has been given the col our of crimnal
act with the sole objective to inplicate and detain these two
appel l ants, who are foreigners, in crimnal cases and not to allow

themto travel outside |India.

25. M. C. A Sundaram |earned senior counsel appearing for one of
the appellants contended that it is a matter of record that every
single conplaint filed by respondent No. 1 has been either dism ssed
or quashed or stayed by the Hi gh Court or this Court and respondent
No. 1 has the propensity to abuse the |egal process and utilize it
as a tool to weak vengeance against others involved with CEPL so
that the appellant’s conpany does not pursue the Conpany Law Board
pr oceedi ngs. Lear ned counsel contended that it has been the nodus
operandi of respondent No. 1 to file false and bogus crim nal
conplaints and to wutilize the sanme to harass and coerce the
appel | ant . Respondent No. 1 had nalafidely filed a conplaint CC
157/ 07 before the Judicial Magistrate, Perundurai. This was an
I ngeni ous case where respondent No. 1 deliberately and fraudul ently
signed and issued a cheque fromthe CEPL account to his own conpany,
nanely, Cherraan Constructions Limted (CCL) for Rs. 5 crore (when
there was no transaction, liability to the payee or authority to
I ssue the cheque) and then caused the cheque to be dishonoured.
Pronmptly, CCL filed a Section 138 N Act conplaint against the

appellant and the other Director of CEPL etc. but did not nmake
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respondent No. 1 an accused. The Madras Hi gh Court quashed this

conplaint in Crimnal OP. No. 29737 of 2007.

26. M. Karthik Sheshadri, Ilearned counsel appearing for the
respondent, on the other hand in support of continuance of crim nal
proceedi ngs, submtted that the respondent - conplainant nmade out a
case in the conplaint for prosecuting the appellant for cheating and
m sappropriati on of noney. Wth regard to the filing of FIR being
No. 7 of 2007, |earned counsel submtted that imediately after the
FIR was | odged, the appellants approached the H gh Court of Madras
and got an order of stay for further investigation in Ctimnal OP

No. 12695/2007 and Crimnal OP. No.19384 of 2007 and consequently
all further investigation of the crinme alleged cane to be stayed

Appellants also filed a case for quashing of the FIR before the
Madras High Court. Learned counsel vehenently argued that FIR
No. 7/ 2007 was never closed at any point of time and, therefore, the
direction for the reinvestigation was perfectly justified. Based on
the investigation, charge-sheet was filed. According to the |earned
counsel, the Superintendent of Police passed order for the
rei nvestigation only because no investigation was ever conducted
because of the stay granted by the High Court. \While justifying the
l egality and validity of reinvestigation, |earned counsel submtted
that even w thout perm ssion of the Magistrate, Police Oficer can

direct further investigation. In support of that, |earned counsel
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relied upon the decision of this Court in State of Bihar & Another
vs. J.A C. Saldanna and O hers, AR 1980 SC 326. Lastly, |earned

counsel subnmitted that when the charge-sheet nmkes out a case then

civil liberty is not the appropriate renedy for the aggrieved
person.
27. In the light of factual situation and having gone through the

entire facts and the sequence of events in the crimnal proceedings
before the crimnal courts and the orders passed tine to tine by
such courts, the question that falls for consideration is as to
whet her conti nuance of such crimnal proceedings is an abuse of the

process of the Court.

28. Before we enbark upon dealing with the issue posed before us,
we would like to discuss the principles |aid down by various courts
as to when continuance of crimnal proceeding will amunt to abuse

of process of the Court.

29. The doctrine of abuse of process of court and the renedy of
refusal to allow the trial to proceed is well-established and
recogni zed doctrine both by the English courts and courts in India.
There are sone established principles of law which bar the tria
when there appears to be abuse of process of court. Lord Mrris in

the case of Connelly vs. Director of Public Prosecutions, (1964) 2
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Al ER 401 (HL) observed: “There can be no doubt that a court which
is endowed with a particular jurisdiction has powers which are
necessary to enable it to act effectively within such jurisdiction

A court nust enjoy such powers in order to enforce its rule of
practice and to suppress any abuse of its process and to defeat any
attenpted thwarting of its process”. “The power (which is
inherent in a court’s jurisdiction) to prevent abuse of its process
and to control its own procedure nust in a crimnal court include a
power to safeguard an accused person from oppression or prejudice.”
In his separate pronouncenent, Lord Delvin in the sane case observed
that where particular crimnal proceedings constitute an abuse of
process, the court is enpowered to refuse to allow the indictnment to

proceed to trial.

30. In Hui Chi-Mng vs. The Queen [(1992) 1 AC 34 (PQO], the Privy
Council defined the word “abuse of process” as sonething so unfair
and wong with the prosecution that the court should not allow a
prosecutor to proceed with what is, in all other respects, a
perfectly supportabl e case.

3l. In the leading case of Bennett vs. Horseferry Road Magistrates’
Court, (1993) 3 Al ER 138, on the application of abuse of process,
the court confirms that an abuse of process justifying the stay of
prosecution could arise in the follow ng circunstances:

(i) where it would be inpossible to give the accused a fair
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trial; or

(ii) where it would anount to m suse/ manipulation of process
because it offends the court’s sense of justice and propriety to
be asked to try the accused in the circunstances of the

particul ar case.

32. In R vs. Derby Cown Court ex p Brooks, (1985) 80 O.App.R

164, Lord Chief Justice Onmod stated: “It may be an abuse of

process if either (a) the prosecution has mani pul ated or m sused the
process of the court so as to deprive the defendant of a protection
provided by |law or to take unfair advantage of a technicality, or (b)
on the balance of probability the defendant has been, or wll be,
prejudiced in the preparation of conduct of his defence by delay on

the part of the prosecution which is unjustifiable.”

33. Lord Justice Neill in R vs. Beckford, [1996] 1 QO.App.R 94:
[1995] RT.R 251 observed that: “The jurisdiction to stay can be
exercised in many different circunstances. Neverthel ess two nmain
strands can be detected in the authorities: (a) cases where the
court concludes that the defendant cannot receive a fair trial; (b)
cases where the court concludes that it would be unfair for the
defendant to be tried.” Wat is unfair and wong wll be for the

court to determne on the individual facts of each case.

34. This Court in State of Karnataka vs. L. Miniswany and QO hers,
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(1977) 2 SCC 699 observed that the whol esone power under Section 482
O.P.C. entitles the H gh Court to quash a proceeding when it cones
to the conclusion that allowi ng the proceeding to continue would be
an abuse of the process of the Court or that the ends of justice
require that the proceeding ought to be quashed. The Hi gh Courts
have been invested with inherent powers, both in civil and crimna

matters, to achieve a salutary public purpose. A court proceeding

ought not to be permtted to degenerate into a weapon of harassnent

or persecution. The Court observed in this case that ends of justice
are higher than the ends of nmere law though justice nust be
adm ni stered according to laws made by the |egislature. It was

held in this case (at p.703 of SCC):

1] 7.

In the exercise of this whol esone power, the H gh Court is
entitled to quash a proceeding if it conmes to the concl u-
sion that allowing the proceeding to continue would be an
abuse of the process of the Court or that the ends of jus-
tice require that the proceeding ought to be quashed. The
saving of the H gh Court's inherent powers, both in civil
and crimnal matters, is designed to achieve a salutary
public purpose which is that a court proceedi ng ought not
to be permtted to degenerate into a weapon of harassnent
or persecution. In a crimnal case, the veiled object be-
hind a |ane prosecution, the very nature of the naterial
on which the structure of the prosecution rests and the
like would justify the Hi gh Court in quashing the proceed-
ing in the interest of justice. The ends of justice are
hi gher than the ends of nere |aw though justice has got to
be adm nistered according to laws made by the | egislature.
The conpelling necessity for making these observations is
that without a proper realisation of the object and pur-
pose of the provision which seeks to save the inherent
powers of the High Court to do justice, between the State
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and its subjects, it would be inpossible to appreciate the
wi dth and contours of that salient jurisdiction.”

This case has been followed in a | arge nunber of subsequent cases of

this Court and ot her courts.

35. In State of Haryana and Ohers vs. Bhajan Lal and O hers, 1992
Supp. (1) SCC 335, this Court in the backdrop of interpretation of
various relevant provisions of O.P.C. under Chapter XV and of the
principles of law enunciated by this Court in a series of decisions
relating to the exercise of the extraordinary power under Article
226 of the Constitution of India or the inherent powers under Sec-
tion 482 0 .P.C. gave the follow ng categories of cases by way of il -
| ustration wherein such power could be exercised either to prevent
abuse of the process of the court or otherwi se to secure the ends of
justice. Thus, this Court nade it clear that it may not be possible
to lay down any precise, clearly defined and sufficiently channelised
and inflexible guidelines or rigid fornmulae and to give an exhaus-
tive list to nyriad kinds of cases wherein such power should be ex-

erci sed: (SCC pp. 378-79, para 102)

“102. (1) .......

(2) ...

(3) ...

(4)

(5) ...

(6)....

(7) Wiere a crimnal proceeding is manifestly attended

with mala fide and/or where the proceeding is maliciously
instituted wwth an ulterior notive for weaking vengeance
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on the accused and with a view to spite himdue to private
and personal grudge.”

36. This Court in Zandu Pharmaceutical Wrks Ltd. and Ohers vs.
Mohd. Sharaful Haque and Another, (2005) 1 SCC 122 observed thus:

(SCC p. 128, para 8)

“8. ...1t would be an abuse of process of the court to al-
| ow any action which would result in injustice and prevent
promotion of justice. In exercise of the powers, court

would be justified to quash any proceeding if it finds
that initiation/continuance of it anmpbunts to abuse of the
process of court or quashing of these proceedings would
otherwi se serve the ends of justice. Wwen no offence is
disclosed by the conplaint, the court may examne the
question of fact. Wwen a conplaint is sought to be
quashed, it is permssible to ook into the materials to
assess what the conplainant has alleged and whether any
offence is made out even if the allegations are accepted
intoto.”

37. In Indian QI Corpn. v. NEPC India Ltd. and Qhers, (2006) 6
SCC 736 this Court again cautioned about a grow ng tendency in busi-
ness circles to convert purely civil disputes into crimnal cases.
The Court noticed the prevalent inpression that civil |aw renedies
are tinme consunming and do not adequately protect the interests of
| enders/creditors. The Court further observed that: (SCC p. 749,

para 13)

“13. ... Any effort to settle civil disputes and clains,
which do not involve any crimnal offence, by applying
pressure through crimnal prosecution should be deprecated
and di scour aged.”
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38. In the case of Inder Mohan Goswanm and Another vs. State of Ut -
taranchal and Others, (2007) 12 SCC 1, this Court after considering

series of decisions observed:

“46. The court nust ensure that crimnal prosecution
IS not used as an instrunent of harassnent or for seeking
private vendetta or with an ulterior notive to pressurise
the accused. On analysis of the aforenentioned cases, we
are of the opinion that it is neither possible nor desir-
able to lay down an inflexible rule that would govern the
exercise of inherent jurisdiction. Inherent jurisdiction
of the H gh Courts under Section 482 C PC though wi de has
to be exercised sparingly, carefully and with caution and
only when it is justified by the tests specifically laid
down in the statute itself and in the aforenmentioned
cases. In view of the settled |egal position, the inpugned
j udgnment cannot be sustai ned.

XXX XXX XXX

50. CGvilised countries have recognised that Iliberty is

the nost precious of all the human rights. The Anerican

Decl arati on of |ndependence, 1776, French Declaration of

the Rights of Men and the Citizen, 1789, Universal Declara-

tion of Human Rights and the International Covenant of

Cvil and Political Rights, 1966 all speak with one voi ce—
liberty is the natural and inalienable right of every hu-

man being. Simlarly, Article 21 of our Constitution pro-

clains that no one shall be deprived of his |liberty except

i n accordance with procedure prescribed by |aw

51. The issuance of non-bailable warrants involves inter-
ference with personal |Iliberty. Arrest and inprisonnent
means deprivation of the nost precious right of an indi-
vidual. Therefore, the courts have to be extrenely careful
bef ore issuing non-bail able warrants.

52. Just as liberty is precious for an individual so is
the interest of the society in maintaining |aw and order.
Both are extrenely inportant for the survival of a
civilised society. Sonetinmes in the larger interest of the
public and the State it becones absolutely inperative to
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curtail freedom of an individual for a certain period,
only then the non-bail able warrants should be issued.”

39. In G Sagar Suri and Another vs. State of UP. and Qhers,
(2000) 2 SCC 636, this Court observed that it is the duty and obli -
gation of the crimnal court to exercise a great deal of caution in
i ssuing the process, particularly when matters are essentially of

civil nature.

40. In the case of S.N. Sharma vs. Bipen Kumar Tiwari and O hers,

AR 1970 SC 786 (at p.789), this Court has stated thus:

“T7. ... It appears to us that, though the Code of
Crimnal Procedure gives to the police unfettered power to
i nvestigate all cases where they suspect that a cognizable
offence has been conmtted, 1in appropriate cases an
aggrieved person can always seek a renmedy by invoking the
power of the Hgh Court under Article 226 of the
Constitution under which, if the Hgh Court could be
convinced that the power of investigation has been
exercised by a police officer mala fide, the H gh Court
can always issue a wit of mandanus restraining the police
officer from msusing his |legal powers. The fact that the
Code does not contain any other provision giving power to
a Magistrate to stop investigation by the police cannot be
a ground for holding that such a power nust be read in
Section 159 of the Code.”

41. In the case of State of West Bengal and Qthers vs. Swapan Kunmar
Guha and O hers, AIR 1982 SC 949 while examning the power of a
police officer in the field of investigation of a cognizable offence,

Chandrachud, C J. has affirned the view expressed by Mithew, J. and
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observed as follows: (at p.958 of AR

“22. ... There is no such thing like unfettered discretion
in the realm of powers defined by statutes and indeed,
unlimted discretion in that sphere can becone a ruthless
destroyer of personal freedom The power to investigate
into cognizable offences nust, therefore, be exercised
strictly on the condition on which it is granted by the
Code. ...”

42. In the case of Uma Shankar GCopalika vs. State of Bihar and

Anot her, (2005) 10 SCC 336, this Court has held as under

“6. Now the question to be examned by us is as to
whether on the facts disclosed in the petition of
conplaint any crimnal offence whatsoever is made out rnuch
|l ess offences under Sections 420/120-B |IPC. The only
allegation in the conplaint petition against the accused
persons is that they assured the conplainant that when
they receive the insurance claimanounting to Rs 4,20, 000,
they would pay a sumof Rs 2,60,000 to the conpl ai nant out
of that but the sanme has never been paid. Apart from that
there is no other allegation in the petition of conplaint.
It was pointed out on behalf of the conplainant that the
accused fraudulently persuaded the conplainant to agree so
that the accused persons nmay take steps for noving the
Consuner Forumin relation to the claimof Rs 4,20,000. It
is well settled that every breach of contract would not
give rise to an offence of cheating and only in those cases
breach of contract would amount to cheating where there
was any deception played at the very inception. If the
intention to cheat has devel oped | ater on, the same cannot
amount to cheating. In the present case it has nowhere
been stated that at the very inception there was any
intention on behalf of the accused persons to cheat which
is a condition precedent for an offence under Section 420
| PC.

7. In our view petition of conplaint does not disclose any
crimnal offence at all nuch less any offence either under
Section 420 or Section 120-B | PC and the present case is a
case of purely civil dispute between the parties for which
renedy lies before a civil court by filing a properly
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constituted suit. In our opinion, in view of these facts
allowing the police investigation to continue woul d anount
to an abuse of the process of court and to prevent the
sanme it was just and expedient for the H gh Court to quash
the sane by exercising the powers under Section 482 CrPC
which it has erroneously refused.”

43. Com ng back to the instant case fromthe affidavits filed by the
parties, the facts which conme into light are that the appellant-
Chandran Ratnaswam settled in Canada since 1974. He is holding
executive posts in various conpanies based in Canada and has nade
investment in India worth nore than 1 billion USD. He is also a
Director on the Board of various renowned conpanies including ORE
Hol dings Limted based in Muritius. The said conpany ORE entered
I nto a Joint Venture Agreenent (JVA) with C G Holdings Private
Limted (respondent No.1 — K C. Pal ani sany’s Conpany) and N At happan
for constructing and developing a hotel property, shopping conplex
etc. owed by Cherraan Properties Limted (CPL) and Vasantha MIIs
Limted (VM). ORE invested Rs.75 crores and got 45% in Cheran
Enterprises Private Limted (CEPL). At happan invested Rs. 4 crores

and got 10%

44. Disputes arose between the parties when respondent No.1 all eged
to have transferred shares of CPL and VML to CEPL instead of bringing
noney and got 45% shareholdings in CEPL. Respondent No.1l allegedly
swindled the said 75 crores deposited by the appellant Conpany ORE

and transferred the i rmovabl e assets of CPL and VM., subsidiaries of
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CEPL.

Consequently, ORE filed Conpany Petition before the Conpany Law
Board on account of alleged acts of oppression and mn snmanagenent
i ndul ged by respondent No.1. The matter before the Conpany Law Board
was hotly contested and finally the Conpany Law Board by order dated
13th August, 2008 directed respondent No.1l, CG Holdings and CEPL to
return the investnment of appellant Conpany ORE and At happan with 8%
interest. On paynent of noney it was directed that respondent K. C.
Pal anisany wll take control of CEPL and its subsidiaries.
Clarification Petition was al so di sposed of by Conpany Law Board on

13th August, 2008.

45. Both the parties noved the Madras Hi gh Court by filing appeals
and those Conpany Appeals were finally disposed of on 5th August,
2011 and the order passed by the Conpany Law Board was confirned.

The Division Bench of the Midras H gh Court while confirmng
the view taken by the Conpany Law Board held that both parties
cannot jointly run the business and, therefore, to ensure snooth
exit of ORE and Athappan, the Conpany Law Board passed the order.
The said order of the Division Bench passed in appeals, however, was

not chall enged by respondent No.1l K. C. Pal ani sany.

46. The appellant filed execution case, which is pending. It

further appears that a suit was also filed being O S. No.90 of 2007
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before the District Munsiff Court.

47. Instead of conplying with the order of the Conpany Law Board
and the directions and observations made by the Madras H gh Court in
the aforenentioned Conpany Appeals, respondent No.l1l started filing
several crimnal conplaints against the appellant. The first
conplaint was filed by the respondent before the Economc Ofences
Wng, Chennai, alleging that ORE invested only Rs. 75 crores and for
not bringing Rs. 300 crores in Joint Venture Conpany. The petition
filed in the H gh Court seeking direction to EONto take action on
the conpl ai nt was, however, withdrawn. Respondent No.1l then filed a
second conplaint before the Judicial Magistrate, Perundurai which
was di sm ssed after exam ning respondent No.1l and his two w tnesses.
The respondent then filed another conplaint before the Judicial
Magi strate, Kangeyam wi thout disclosing the dism ssal of the earlier
conplaint filed before the Judicial WMugistrate, Perundurai. The
said conplaint finally cane to be registered as FIR No.7 of 2007.
The appellant noved the Hi gh Court for quashing the said FIR I n
the said petition, the Hgh Court, after noticing the simlar
conplaint filed earlier by respondent No.1 in the court of Judici al
Magi strate, Perundurai, finally observed that the second crim nal
proceeding initiated by respondent No.1 has no nerit. The court
further passed a stringent remark against the conduct of respondent

No.1 for filing cases on the sane issue.
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48. Respondent No.1 then noved this Court by filing SLP(CI.)
No. 9853 of 2010 alleging the pendency of the protest petition and
non-closure of the crimnal case. This Court refused to interfere
with the order but observed that if any protest petition is pending

the sane shall be di sposed of in accordance with | aw

49. Curiously enough, on the report of Superintendent of Police,
Tiruppur, the crimnal case in FIR No.7 of 2007 was directed to be
reopened for re-investigation. On this FIR the Magistrate before
whom the crimnal case was pending passed various orders which were
time to tinme challenged by the aggrieved party before the H gh Court
and before this Court. Si mul t aneously, the appellant also filed
counter crimnal cases against the respondent which were also

proceeded and are pending in those crimnal courts.

50. In a nutshell, the dispute arising out of Joint Venture
Agreenment has been fully and finally settled by the Conpany Law Board
and also the H gh Court and several directions were issued for
conpliance including the return of the anpbunt by respondent No.1 to

the appellant and to becone the sole owner of those conpanies.

51. It is pertinent to nention here that in course of argunments the

action of Superintendent of Police was challenged by the |earned
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counsel appearing for the appellant. In order to justify the action
of the Superintendent of Police in directing the investigation, M.
P.S. Narsimhan, |earned senior counsel submtted that on the
instruction of Inspector General of Police such reinvestigation was
directed by the Superintendent of Police. However, no such letter of
i nstruction has been produced before us by the |earned counsel. At
this juncture, we reiterate that the power of Police Oficers in the
field of investigation of a cognizable offence is not wunlimted.
Hence, the power during the investigation nust be exercised strictly
within the limtation prescribed in the Code of Cimnal Procedure
and such power may not result in destroying the personal freedom of

acitizen.

52. As noticed above, after the dispute was finally settled by the
Conpany Law Board and the Madras Hgh Court in appeal, the
respondent approached the Economic Ofences Wng, who refused to
entertain the conplaint. The respondent then noved the conplaint
before the Judicial Magistrate, Perundurai for initiating crimnal
action against the appellant for breach of contract, which was
di sm ssed by the Magistrate holding the same as nothing but to take
vengeance. The Magistrate further held that if the conditions of the
agreenent are violated the respondent has to seek renmedy under the
Contract Act or the Conpany Law instead of filing crimnal case.

Suppressing the said conplaint and the order passed by the
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Magi strate, the respondent tried again by filing a conplaint before
the Judicial Magistrate, Kangayam for initiating crimnal action
agai nst the appellants for the breach of contract and conspiracy.
Al though the FIR was registered, but a closure report as a m stake
of fact was prepared. The H gh Court while passing the order
observed that the Court would frown wupon the conduct of the
conplainant in indulging in repeated harassnent of the petitioners-
appel | ant s. Irrespective of the dispute with regard to the closure
of the case, a fresh life was given to the crimnal case at the
i nstance of Superintendent of Police, who directed re-investigation
and in course of the said crimnal proceeding irrespective of FIR
No. 7/ 2007 the appellants were harassed and on technicalities various
orders for surrender, arrest and their detention had been passed.
As noticed above, in the three wit petitions filed by respondent
No.1l, though not against the appellant but against the C.B.l. in
respect of different transactions, the H gh Court dismssing all
those wit petitions observed that the nodus operandi of the wit
petitioner (respondent No.1l) was to defraud the person or entity and
t hereafter approach the Courts with nultiple proceedings in order to

distract attention fromhis own nm sdeeds.

53. Neither the H gh Court nor the Magisterial Court have ever
applied their mnd and considered the conduct of the respondent and

conti nuance of crimnal proceedings in respect of the disputes,
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which are civil in nature and finally adjudicated by the conpetent

authority i.e. the Conpany Law Board and the H gh Court in appeal.

54. W are of +the definite opinion that the conplainant has
mani pul ated and m sused the process of Court so as to deprive the
appel lants from their basic right to nove free anywhere inside or
outside the country. Mreover, it would be unfair if the appellants
are to be tried in such crimnal proceedings arising out of alleged
breach of a Joint Venture Agreenent specially when such disputes
have been finally resolved by the Court of conpetent jurisdiction.
Hence, allowing the crimnal proceedings arising out of FIR No.7 of
2007 to continue would be an abuse of the process of the Court and,
therefore, for the ends of justice such proceedings ought to be
quashed. Since the H gh Court failed to |look into this aspect of
the matter while passing the inpugned order, in our opinion, the

sane could not be sustained in | aw
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55. For the reasons aforesaid, the appeals arising out of SLP (O
No. 13120 of 2013, SLP (Cl.) Nos.3273-3274 of 2013 and SLP (COl.)
Nos. 1947- 1948 of 2013 are all owed, whereas the appeals arising out of
SLP (Orl.) Nos.1924-1926 of 2013 and SLP (C) Nos.11342-11343 of 2013

are disnm ssed. There shall be no order as to costs.

56. Although we do not appreciate the action of a senior
Superintendent of Police, but in view of the order passed in these
appeal s, we do not want to proceed any further in Contenpt Petition

(C No.166 of 2013, which stands di sposed of.

....................... J.
(P. Sat hasi vam

....................... . J.
(MY. Egbal)

New Del hi ,
May 09, 2013.
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ITEMNO. | E COURT NO. 2 SECTI ON XI |
(FOR JUDGVENT)

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NO 4540 OF 2013 @
PETI TI ON FOR SPECI AL LEAVE TO APPEAL (CIVIL) NQO 13120/2013

CHANDRAN RATNASWAM .. Appel | ant (s)
Ver sus

K. C. PALANI SAMY & ORS .. Respondent (s)

W TH

CRI M NAL APPEAL NGs.736-737 OF 2013 @ SLP(CRL.)NGs. 3273-3274/ 2013
CRI M NAL APPEAL NGs.731-733 OF 2013 @ SLP(CRL. ) NGs. 1924- 1926/ 2013
Cl VIL APPEAL NO 4537-4538 OF 2013 @ SLP(C) NGs. 11342-11343/ 2013

CRI M NAL APPEAL NO 734-735 OF 2013 @ SLP(CRL.) NGs. 1947-1948/ 2013

CONTEMPT PETITION(CIVIL) NO . 166/2013 IN SLP(CRL.)NO 9853 OF 2010

DATE : 09/ 05/ 2013 These matters were called on for
pronouncenent of judgnent today.

For Appel | ant (s) M. E. C Agrawal a, Adv.

For Respondent (s) M's. Mahal akshm Balaji & Co.
Subr anoni um Prasad, AAG

M Yogesh Kanna, Adv.

A. Sant ha Kunar an, Adv.
Sasi Kal a, Adv.

S §SS%

Sent hil Jagadessan, Adv.
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Hon'ble M. Justice MY. Egbal pronounced the
judgnment of the Bench conprising Hon'ble M. Justice P.
Sat hasi vam and Hi s Lordshi p.

Leave granted.

The appeals arising out of SLP (C No.13120 of
2013, SLP (Ol.) Nos.3273-3274 of 2013 and SLP (Cl.)
Nos. 1947- 1948 of 2013 are allowed, whereas the appeals
arising out of SLP (Ol.) Nos.1924-1926 of 2013 and SLP
(© Nos.11342-11343 of 2013 are dism ssed. There shall
be no order as to costs.

Al though we do not appreciate the action of a
seni or Superintendent of Police, but in view of the
order passed in these appeals, we do not want to

proceed any further in Contenpt Petition (C) No.166 of
2013, which stands di sposed of.

[ Madhu Bal a | [ Savita Sai nani ]
S.PA Court Master

[ Signed reportable judgnent is placed on the file ]
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