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HEADNOTE

After the death of B, the holderof anistinrari estate, on
Septenmber 28, 1947, |eaving no male issue, the Court of
Wards took over the estate and i'ssued a notice under the
provisions of the A ner Land and Revenue Regul ation, /1877,
inviting clains to the estate. Wile the enquiry was
pending, an application was filed to the effect that the
appel | ant was adopted on February 24, 1948, by the w dow of
B and that steps should be taken for the confirmati on of the
adoption under the third proviso to S. 23 of the Regulation
On Septenber 10, 1951, the adoption was confirmed by the
Pr esi dent of India. Thereupon the  first respondent
instituted a suit for a declaration, inter alia, that the
appel | ant was not adopted as a fact and, in the alternative,
the adoption was invalid and illegal. The appellant in_ his
def ence pl eaded that after the confirmation of the adoption
by the Central Governnent, which nmust be deened to have
consi dered and decided the factum and legality - of the
adopti on, such questions could not be challenged in a | civi
court in viewof S 119 read with S. 23 of the Regulation
and that, therefore, the suit was not naintainable.

Held, (S. K Das, J., dissenting), (1) that though under S.
23 of the A ner Land and Revenue Regulation, 1877, an
adopti on made by a widow is not deened valid until confirmed
by the Central Government, such confirmati on cannot confer
validity on the adoption if it be otherwise invalid under
the general law ; and (2) that under S. 119(1) of the
Regul ation the only thing done, ordered or decided by the

Central Governnent which cannot be inpeached, is t he
confirmation, but the decision to grant confirmation does
not inmply an ouster of the jurisdiction of the civil courts

to exanmine the facts and acts of the parties, which preceded
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the proceedings for confirmation.

Accordingly, the present suit brought in the <civil court
seeking relief not with reference to the confirmation but
for a declaration that the adoptionis invalid, 1is not

barred under. SS. 23 and 119 of the Regul ation
Per S. K Das, J.-The confirmation referred to in the third
proviso to S. 23 of the Regulation necessarily involves a
determ nation of two facts, viz., (a) whether the widow has
power to

617
adopt, and (b) whether she has in fact adopted a son to the
late istinrardar, as otherw se, divorced from these two
facts, the confirmation has no neaning and no intelligible
content. Since wunder s. 119 no suit lies to obtain a
decision contrary to the Sin order of confirmation, on a
proper construction of ss. 23 and 119 of the Regul ation, the
present suit is barred.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION :Civil Appeal No. 8/1955.

Appeal by special |eave fromthe judgment and decree dated
January 7, 1954, ~of the former Judicial Conm ssioner’s
Court, Ajnmer, in CGvil First Appeal No. 28 of 1953.

A V. Viswanatha Sastri, J. B. Dadachanji, Raneshwar Nath
and P. L. Vohra, for the appellants.

B. Sen and I. N. Shroff, for the respondents.

1960. Sept ember 8. The Judgment of M Hidayatullah, K C
Das Gupta, J. C. Shah and N. Raj agopal a Ayyangar, JJ., was-
delivered by Hidayatullah, J. S. K Das, J., -delivered a
separate Judgment.

HI DAYATULLAH J. -This appeal, with the special |eave of this
Court, is against the judgnment dated January 7, 1954, of the
Judi ci al Conmmi ssioner of Ajner in Cvil First Appeal No. 28
of 1953, by which the judgment of the Senior Subordinate
Judge, Ajner, dismssing the suit of the first respondent
was reversed

The facts of the case are as follows: One Thakur ~ Banspradip
Singh was the Istinrardar of Sawar.. He died on Septenber
28, 1947, leaving no male issue either by birth or _ by
adoption. After his death, the Court of Wards took over the
estate, and a notice under s. 24 of the A ner Land and
Revenue Regulation, 1877 (Regulation No. Il of 1877) was
issued inviting clainms to the estate. One Thakur _Khunan
Si ngh, who was the father of Thakur Laxman Singh (respondent
No. 1), Thakur Brij Raj Singh (appellant No. 1) and Thakur
Inder Singh of Rudh (respondent No. 2) preferred claims.
Wil e this enquiry was pendi ng, Thakur Khuman Singh died and
Thakur Laxman Singh’'s nanme was substituted in his place.

Duri ng
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t he enquiry, the Deputy Commi ssioner referred sorme
interlocutory matter to the Chief Comm ssioner, and the
Chi ef Comm ssioner fixed the case for hearing on February
25, 1948. On-that date, an application was filed to the
effect that Thakur Brij Raj Singh was her adopted on
February 24, 1948, by Rani Bagheliji, the widow of Thakur

Banspradip Singh, and that the Chief Conmm ssioner should
nove the CGovernor-General to confirmthe adoption under the
third proviso to s. 23 of the Regulation. Fromthe judgnment
of the Senior Subordinate Judge, it appears that. the appli-
cation was opposed. The matter nust have been referred to
the Governor-General, because on Septenber 10, 1951, the
Secretary to the Government of India, Mnistry of Food and
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Agricul ture, conveyed to the Chief Conmi ssi oner the
intimation that the President of India was pleased to
confirmthe adoption.

Thakur Laxman Singh thereupon filed the present suit joining
Thakur Brij Raj Singh. Rani Bagheliji of Sawar and | nder
Singh of Rudh as defendants. Two reliefs, anong others,
were clained. These were: -

"That it may be declared:(a) that Deft No. 1 was not adopted
as a fact by Deft No. 2 and is not her adopted son and in
the alternative, the adoption of Defendant No. 1 by Deft No.
2 isinvalid and illegal; and

(b) that plaintiff is the nearest kin and heir to late Th.
Banspradi p Singh."

The | earned Subordinate Judge did not frame issues bearing
upon these reliefs, but-framed a prelimnary issue:

"I's the suit barred by ss. 24 and 119 of the Ajmer Land and
Revenue Regul ati on-of 1877 ?"

He held that the two sections barred the suit and dism ssed
it with costs. On appeal to the Judicial Comni ssioner at
Ajmer, the  judgnment of the Senior  Subordinate Judge was
reversed.  The | earned Judicial Conmissioner was then noved
by Thakur Brij Raj Singh and Rani Bagheliji Singh for a
certificate wunder Arts. 133 (1) (a) and (c) of t he
Consti tution,

619
whi ch he declined because, in his opinion, his judgnment was
not final. This Court was then noved for —special |eave,

whi ch was granted, ‘and the present appeal has been fil ed.

We are concerned in this appeal with the interpretation of
ss. 23, 24 and 119 of the Regulation in the [ight of the
pl eadings and the nature of the claim Before we set out
these sections, we wish to exanmine generally sone other
provi sions of the Regul ati on bearing upon this matter. The
Regul ation in question is dividedinto six Parts, and Part
11 deals with certain interestsin | ands, providing inter
alia for succession to the hol ders-of such lands. Part 11
is itself divided into nine sections, and Section /C deals
with Istinrari estates. Section 20 defines an " “Istinrari
estate " as one in respect of which an Istinrari” sanad has
been granted by the Chief Comm ssioner with-the _previous
sanction of the Governor-General-in-Council before the
passing of the Regulation. The section has been anended by
the Adaptation Orders subsequently passed, in a manner now
very famliar An " istimardar " is defined to nean a person
to whom such sanad has been granted or " any other _person
who becones entitled to the istinrari estate in succession
to himas hereinafter provided ". Rules of succession are to

be found in ss. 23 and 24. Section 23 provides. for
succession to the estate where there is nale issue, and s.
24, when there is no such male issue. The renmi ning
sections of Section C deal wth tenants, ali-enati on,
mai nt enance, expropriation etc., wth which we are not
concer ned. In this way, the succession to an |Istinrar

estate is governed by ss. 23 and 24, and any dispute arising
in respect of succession has to be resolved as provided in
t hose secti ons.

Section 23 reads as foll ows:

"Succession to estate where there is nade issue Wen an
Istinrardar dies |eaving sons or nale issue descended from
hi m t hrough mal es only whether by birth or adoption or when
after the death of an Istinrardar his wi dow has power to
adopt and adopts a son to him the istinrari estate shal
devolve as nearly as may be according to the customof the
fam |y of the deceased:

620
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Pr ovi ded-
1st, Rule of Prinogeniture.-that the descent shall ,in al

cases be to a single heir according to the rule of

pri nmogeni ture;

2nd, What adoptions valid.-that no adoption "shall be deemed
valid unless it is nmade by a witten docunent deposited with
the Collector or the Registrar of the district;

3rd, Adoption by widow -that no adoption nade by a w dow
shall be deened valid wuntil confirmed by the Centra

Governnent . "

The contention of the rival parties is as to the inter-
pretation which is to be placed upon the third proviso,
taken with the opening words of the section. One side
contends that after the confirmation of the adoption, no
di spute remains which can go to a Gvil Court, in view of
the bar contained in s. 119, to which we shall refer
presently. The other side contends that in view of the
openi ng words of 's. 24, a question under s. 23 can be taken
to a Cvil Court for adjudication, and that a. 119 does not
bar such ‘a suit. ~Sections 24 and 119 may now be quot ed:

" 24. Succession to estate when there is no male issue:-Any
guestion as to the right to succeed to an istinrari estate
arising in a case not provided for by section 23 shall be
deci ded by the Central Government, or by such officer as it
may appoint in this behalf

Provided that the Central Government, if it thinks fit,
i nstead of deciding such question itself or -appointing any
officer to decide the same, may grant to any person claimnng
to succeed as aforesaid a certificate declaring that the
matter is one proper to be determined by a Gvil Court.

The person to whom such certificate is granted may institute
a suit to establish his right in any Court otherw se
conpetent under the law for the tinebeing in force to try
the same, and such Court may, upon the production of such
certificate before it, entertain such suit.

119. Except as hereinbefore expressly provi ded, - (a)
Pr oceedi ngs under Regul ation not to be in-
621

peached- - everyt hi ng done, ordered or decided by the Centra
Governnment, State Covernment or a Revenue officer under this
Regul ati on, shall be deemed to have been legally and rightly
done, ordered or decided;

(b) Limtation of jurisdiction of Civil Courts.-no G vi
Court shall entertain any suit or application instituted  or
presented with a viewto obtaining any order or decision
which the Central Covernment, the State GCovernnent or a
Revenue O ficer is under this Regulation enmpowered to make
or pronounce."

Before we consider these sections, it 1is necessary to
examne briefly the nature of the case, because ss. 23 and
24 contenplate different kinds of cases. The main  reliefs
whi ch have been cl ai mred have been set out by us earlier. It
will be noticed that two declaratory reliefs have been
cl ai med. The first, which is in tw parts, is that Thakur
Brij Raj Singh was not adopted by Rani Baheliji, and that
the adoption was invalid and illegal. This is a matter
which falls within s. 23 and not s. 24. The second relief
is for a declaration that the plaintiff is the nearest Kkin
and heir to late Thakur Banspradip Singh. I f Thakur
Banspradip Singh left no male issue either by birth or by
adoption, then the matter of succession is prim facie
governed by s. 24. That section requires that such a
di spute shall be decided by the Central CGovernnent or an
officer appointed in this behalf There 1is, however, a
proviso that the Central CGovernnent may, instead of deciding
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such question itself or appointing any officer to decide the
sanme, grant to any person claining to succeed as aforesaid,
a certificate declaring that the natter is one proper to be
determined by a Gvil Court. Ex facie, therefore, if the
matter fell only within s. 24, the plaintiff could not have
filed a suit without a certificate as contenplated. W are
not required to express any opinion upon the nerits of any
contention that may hereafter be presented to the Courts for
their decision, because the natter is at a stage prior to

that when such pleas can properly be raised. The third
relief originally claimed a perpetual injunction against
Thakur Brij Raj Singh who,

622

should the question of adoption be decided against hi m
woul d have had to fight the original dispute, for which a
notice wunder s. 24 of the Regul ation had been issued. A
third relief of ~“injunction was deleted Wen an anended
plaint was filed in the suit.

Section 24 of the Regulation excludes fromits operation
cases falling wthin s. 23. Section 23 deals with
succession__when there is a nmale issue by birth or by
adoption, and says further that the Istinrari estate shal
devol ve, as nearly as may be, according to the custom of the
famly of the deceased. ~ To find out the rightful heir, it
may be necessary to exam ne what the famly customis. That
enquiry is taken out’ of s. 24 by the opening words of that
section. No other forumis indicated for the solution of
any dispute that nmight arise between rival claimnts, or
where there is a pretender seeking to succeed to the
deceased Istinrardar  as a male issue. Such a dispute,
should one arise, would go before a Civil Court, the
jurisdiction of which, as has been said on nore ‘than one
occasion, is not taken away, unless so expressed by the [|aw
or clearly inplied by it. There are no express words in s.
23 excluding the jurisdiction of the Gvil Court, and the
guestion to consider is whether there is anything which by
its clear intendnent reaches the sane result.

According to the appellants, the third proviso to s. 23
requires that a w dow making an  adoption should ‘obtain
confirmation from the Central Governnent, and since the
Central CGovernment in considering the matter has to reach a
decision on two points, nanely’ that the w dow had the power
to adopt and had, in fact, adopted a son to the deceased,
they nust be taken to have been decided by the Centra
CGovernment when the confirmation of the adoption was nade,
and in view of the first clause of s. 119, this is sonething

done, ordered or decided by the Central  Governnent ,
which nrmust " be deened to have been legally and rightly
done, ordered or decided ". Reference is also made to the
fact that when the adoption deed was first brought “to the
notice of the Chief Comm ssioner and its confirmation was
sought, the

623
opposite parties had opposed the request. It is, therefore,
argued by the appellants that the confirmati on having been
granted, there is no dispute remaining in the case and none
for the Gvil Court to decide.
In this connection, it is interesting to see ss. 33 and 34,
whi ch deal with succession to 'Bhunmi, which., means land in
respect of which a Bhumsanad may have been granted.
Section 33 reads as foll ows:
" Succession to Bhumwhere there is male issue. Wien a Bhuni a
di es | eaving sons, or nale issue descended fromhim through
mal es only, whether by birth or adoption, or when after the
death of a Bhumia his wi dow has power to adopt and adopts a
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son to him the Bhum shall devol ve according to the custom
of the famly."

Section-34, which corresponds to s. 24, is ipsissim verba,
except that " Bhum" replaces an " Istinrari estate ". |If
ss. 33 and 34 are read together, it cannot be questioned
that a matter which falls within s. 33 is excepted from the
operation of s. 34, and that a suit is not affected by
reason of the opening words of the latter section. Now, s.
23 may be contrasted with s. 33.

The difference between s. 23 and s. 33 is only this that in
the forner section three conditions are nmentioned. By the
first condi tion, the law of prinpogeniture is made
applicable, by the second condition, a deed in witing
deposited with the Collector or the Registrar of the
district is required, and by the third, confirmation of the
adoption, in the case of an adoption by a w dow, by the
Central Covernnent has to be -obtained. In our opinion,
matters within s: 23 can also go before a Civil Court in the
same way as-under-s. 33. The last two provisos to s. 23
create two conditions which the wi dow nust fulfill, before
an adoption by her can ever be considered valid. An adop-
tion to be valid nmust conply with the requirenents of Hi ndu
law, and the |egislature has added two other conditions.

These conditions nerely say that no adoption " shall be
deened valid " unless they are also conplied wth. The
first condition is that the

80
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adoption nust be by a witten docunent, which is deposited
with the Collector or the Registrar of the district, and the
second is that it nust be confirmed by the Centra
CGover nrent . The deposit of the deed, as required, cannot
validate an otherwi se invalid adoption. The confirmation
al so does not, by itself, confer validity upon the adoption
if it be otherwi se invalid under the general law, but only
fulfill a condition created by the |egislature. [f that
| acuna renmains, the adoption cannot-be considered valid,
even though it nay be valid fromevery other point of /view
It is inportant to notice that the proviso is expressed in
the negative. It does not say that on confirmation by the
Central CGovernnent, the adoption shall be deened to be
val id. Whil e the adoption w thout confirmation cannot™ be
deened valid, an adoption confirmed by the Centra
CGovernment is still open to attack on grounds other than
those connected with the confirmation

The appellants argue that the validity of the -adoption
cannot be questioned after its confirmation, because of s.
119 of the Regulation. Section 119 nerely (|eaves. out
anyt hi ng done, ordered or decided by the Central . Governnent
from judicial scrutiny. The heading of the section very
clearly brings out the inmport of the first clause, “and it is
that proceedings under the Regulation are not to be
i mpeached. The only thing done, ordered or decided is the
confirmation, and though the confirmation cannot be inpeach-
ed, anything that happens prior to the initiation of the

proceedings for confirmation is not protected. When the
confirmation pr oceedi ngs start, t he party seeki ng
confirmation goes to the Central Government with a fact
acconpli, and though the Central Government nmay satisfy

itself, the decision to grant confirmation does not inply an
ouster of the jurisdiction of the Civil Courts to examne
the facts and the acts of parties, which preceded the
proceedi ngs for confirmation. The legislature in s. 23 has
not said this either expressly or by necessary inplication

That the w dow nmust have the power to adopt and rmust, in,
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fact, adopt a son are matters which may enter into

625
consideration for purposes of confirmation ; but t he
validity of the adoption is still a matter, which the G vi
Court can consider, there being no words clear or inplied by
whi ch the wvalidity of the adoption is concl usi vel y
est abl i shed. The force of the first clause of s. 119 is
nerely to sustain the confirmation as sonething done,
ordered or decided by the Central Governnment, which nust be
deemred to have been legally and rightly done, ordered or
decided. It has no bearing upon the adoption, because that
was not sonething done, ordered or decided by the Centra
Gover nent under the Regulation
The second clause of s. 119 which linmits the jurisdiction of
the Cvil Court in some respects is also not applicable.
That clause has al ready been quoted earlier. The first
issue in the suit does not involve the obtaining of any
order or decision which the Central Government is, under the
Regul ation, enpowered to make or pronounce. The Centra
CGovernment —has confirnmed the adoption. The suit is not to
obtain confirmation froma G vil Court but to get the adop-
tion declared invalid.” The plaintiff in the case is not
seeking to obtain anorder fromthe G vil Court, which the
Regul ation enpowers the Central Government to nake. The
Central Governnent is enpowered to nake an order of
confirmation, but such an order is not being sought in the
suit. Wat is being sought is an -examination of the
validity of the adoption, and that, as we have al ready shown
above, is not a matter on which the decision of the Centra
CGover nent has been nade conclusive

In our opinion, therefore, the suit in respect of the first
relief is within the jurisdiction of the Cvil Court. The
second relief attracts prima facie s 24, -and nmust ' conply
with its conditions. The suit has thus to go on. The ' order
of the Judicial Comm ssioner, in the circunstances of the
case, was correct, and we see no reason to differ fromit.

In the result, the appeal fails, ‘and will be dism ssed with
cost s.
626
S. K. DAS J.-Wth very great regret | have come to a
conclusion different fromthat of ny learned ,brethren on
the i ssue whether the suit is barred under the provisions of
s. 119 of the Ajner Land and Revenue Regulation, 1877
(Regul ation no. 11 of 1877), hereinafter referred to as the
Regul ation. M conclusion is that the suit-is barred and |
proceed to state shortly the reasons for which | have
arrived at that concl usion.
The relevant facts have been stated in the judgnent _just
pronounced on behalf of nmy learned brethren, and it i's’ not
necessary to restate them | need only add that the
plaintiff, now respondent no. 1 before us, bad brought the
suit for a declaration that defendant no. 1 (now appellant
no. 1) was not adopted as a fact by defendant no. 2 (now
appel l ant no. 2); that the adoption even if established as a
fact was invalid and illegal; that respondent no. 1 was the
nearest of kin and heir to Thakur Banspradip Sing and as
such entitled to succeed to the estate of Sawar and al
properties and assets left by the latter ; that appellant
no. 1 be restrained perpetually from interfering and
interneddling with the estate of Sawar; and that a receiver
be appointed of the estate of Sawar and all its assets,
noveabl e and inmoveabl e. The plaint was subsequent |y
amended and the reliefs for permanent injunction and
declaration that respondent no. 1 was entitled to succeed
to the estate of Sawar were given up, presumably because a
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suit for such reliefs would be clearly barred under s. 24 of
the Regul ation. Wat now falls for consideration is whether
the suit, even on the anended plaint, is barred under the
provisions of s. 119 read with s. 23 of the Regul ation

It is necessary to read now some of the relevant provisions

of the Regulation. Section 20 defines an " istinrari estate
" and it is not disputed that the estate of Sawar is such an
estate. Section 21 defines the status of tenants in an "

istinrari estate Section 22 deals with alienation of such
estate, and then cones s. 23 which nust be read in full
" S. 23. Succession to estate where there is nmate issue:
VWhen an Istinrardar dies |eaving sons or male

627
i ssue descended from himthrough mal es only whether by birth
or adoption or when after the death of an Istinmrardar his
wi dow has power to adopt and adopts a son to him the
istinrari estate shall devolve as nearly as nay be according
to the customof the famly of the deceased
Pr ovi ded-
1st, Rul'e “of prinopgeniture-that the descent shall in al
cases be to a single heir ~according to the rule of
pri nmogeni ture;
2nd, \What adoptions valid-that no adoption shall be deened
valid unless it is made by a witten docunment deposited with
the Collector or the Registrar of
the district ;
3rd, Adoption by wi dowthat no adoption nmade by a w dow
shall be deened wvalid wuntil confirmed by the Centra
Gover nnent . "
Section 24 says:
" S. 24. Succession of estate when there is no male issue:
Any question as to the right to succeed to an ‘istinrari
estate arising in a case not provided for by section 23
shall be decided by the Central Governnent, or by such
officer as it may appoint in this behalf.
Provided that the Central Governnent, if it thinks fit,
i nstead of deciding such question itself or appointing any
officer to decide the same, nay grant to any person claimng
to succeed as aforesaid a certificate declaring that the
matter is one proper to be determined by a GCvil Court.

The person to whom such certificate is granted may
institute a suit to establish his right—in any Court
ot herwi se conpetent under the law for the tinme being in
force to try the sanme, and such Court nay, upon -the
production of such certificate before it, - entertain  such
suit."

Ski ppi ng over provisions which are not directly relevant for
the consideration of the point before us, | cone to s.. 119
which is in these terns:

" S. 119. Except as hereinbefore expressly provided-

628

(a) Proceedings wunder Regulation not to be i npeached
:--everything done, ordered, or decided by- the Centra
Covernment, State Government or a Revenue of ficer under this
Regul ation, shall be deenmed to have been legally and rightly
done or ordered or decided;

(b) Limtation of jurisdiction of Cvil Courts-no Gvi
Courts shall entertain any suit or application instituted or
presented with a viewto obtaining any order or decision
which the Central CGovernnent, the State GCovernnment or a
Revenue officer is under this Regulation enmpowered to make
or pronounce "

The question for decision is whether the suit is barred
under the provisions of s. 119 read with s. 23 of the
Regul ati on. The Senior Subordi nate Judge who tried this
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prelimnary issue held that the suit was barred; the |earned
Judi ci al Conmi ssioner on appeal canme to a contrary
conclusion. The answer to the question depends on the true
scope and effect of the provisions of the tw aforesaid
sections. | proceed on the footing that the general rule of
law is that when a legal right and an infringenent thereof
are alleged, a cause of action is disclosed and unl ess there
is a bar to the entertainment of a suit, the ordinary civi
courts are bound to entertain the claim The bar rmaybe
express or - by necessary inplication. On a pr oper
construction, do ss. 23 and 119 of the Regul ation rai se such
a bar ?
In my view, they do. The substantive part of s. 23, in so
far as it is relevant to the point under consideration
refers to two facts: (1) the wi dow has power to adopt, and
(2) she has in fact adopted a son to the late istinrardar
On these two facts being present, s. 23 in its substantive
part says that the estate shall devolve as nearly as may be
according to the customof the famly of the deceased. The
substantive part” is followed by three provisos; we are
concerned- only with the third proviso, which says that no
adoption made by a wi dow shall be deened valid wuntil con-
firmed by the Central Government. Such an order of
confirmation was made in the present case. The proviso is
expressed in the formof a double negative, and put in the
affirmative form it means that an

629
adopti on nmade by a wi dow shall be valid, for the purpose of
s. 23, when it is confirmed by the Central Government. From
one point of view, it is an additional condition and from
anot her point of view, it enbraces wthin itself a
determ nation of the power to adopt and the factum of
adoption; for obvious reasons, there cannot be an order of
confirmation in vacuum There must be an adopti on before it
can be confirnmed. In ny opinion, the third proviso nmust be
read with and in the context of the substantive provision of
s. 23 in order to appreciate the true nmeani ng and content of
the confirmation order. |In confirmng the adoption', the
Central Governnent (previously the  Governor-General) nust
consider the two prelimnary facts, (1) whether the w dow
has power to adopt and (2) whether she has in fact adopted a
son to the late istinrardar. The confirmation referred to
in the third proviso necessarily involves a determ nation of
these two facts. Divorced fromthese two facts the confir-
mation has no neaning and no intelligible content. The
facts of this case also clearly show that on a notice under
s. 24, several claimants put forward their claims: the w dow
then adopted appellant no. 1 and an application was nmade
for confirmation. This application was opposed and after an
enquiry made, the ]President was pleased to confirm the
adopti on. Respondent no. 1 noved the President for a
reconsi deration of the order confirmng the adopti on and was
then inforned that the President saw no reasons to revise
the order of confirmation
If | amright in ny viewthat the order of confirnation
takes in the two prelimnary facts, then s. 119 nmmkes it
quite clear that no suit lies to obtain a decision contrary
to the order of confirmation. Under el. (a) of s. 119 the
order of confirmation involving, as it does in nmy view, the
determ nation of the two prelimnary facts shall be deemed
to have been legally and rightly done; and under el. (b) no
suit shall lie to challenge that deternmination. The words "
legally " and rightly are inmportant. The word 'legally’
nmeans that the order is made validly under law, rightly
means that it is factually correct and proper
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Therefore, the critical question is-what does the order of
confirmation referred to in the third proviso to s. 23
i nvol ve or enbrace? Does it involve a determination of the
two facts-(1) power to adopt and (2) the factum of adoption
? If it does and Il think it does, then s. 119 bars the
present suit.
It seens to ne, and | say this with great respect, that any
other vieww Il nake the third proviso to s. 23 conpletely
poi ntl ess. Sections 23 and 24 cover the entire field of
succession to an istinrari estate. Under s. 24 any question
as to the right to succeed to an istinrari estate arising in
a case not provided for by s. 23, shall be decided by the
Central Governnent subject to the proviso thereto. The
power of the Central Governnent under s. 24 is unfettered.
If inspite of an order of confirmation of the adoption by a
wi dow rmade under the third proviso to s. 23 a suit lies to
chal | enge the adoption, what happens when the civil court
hol ds 'the adoptionto be invalid ? It is conceded that the
confirmation as such cannot be challenged that order nust
remain. Does the case then come under s. 23 or s. 24 ? |If
it comes under s. 24, the Central CGovernnent again has to
deci de the question of ~succession. | f t he Centra
CGovernment does not ignore its own order. of confirmation,
the result wll /be a stalenmate. Reading ss. 23 and 24
together, |1 do not think that it was intended that inspite
of the order of confirmation of an adoption by the widow a
suit will lie to challenge the adoption the result of which
may be to nullify the effect of the confirmation order
Nor do I think that ss. 33 and 34 relating to Bhum | ands are
in point. Section 33 has no proviso like the third proviso
to s. 23, which confirnms the adoption by a widow. The whole
matter is left at large under s. 33, and s. 119 creates no
bar with reference to that section
There was sone argunment before us as to whether the suit
related to properties not part of the istinrari estate. No
such point appears to have been agitated before the |earned
Subordi nate Judge and so far as | can make out from the
amended plaint, the suit
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related to the istinrari estate and the properties thereof,
noveabl e and i mmoveabl e.
There was al so an application to urge a constitutional point
to the effect that if s. 119 is so construed as to bar a
suit like the one in the present case, then.it is violative
of Art. 14 of the Constitution. This point was not- pressed
before wus ; therefore, it is unnecessary to explain the
nature and incidents of these istinrari estates and the
reasons for the classification nade. The argument before us

proceeded on a pure question of construction, and | have
addressed nyself to that question only.

For the reasons already given, | hold that on a ' proper
construction of ss. 23 and 119 of +the Regulation, the
present suit is barred. | would, accordingly, allow the

appeal and dismiss the suit with costs.

BY COURT: In accordance with the mgjority Judgnent of the
Court, the appeal is dismissed with costs.

Appeal dism ssed




