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ACT:

Arbitration Act (10 of 1940), s. 34-'Ready and willing at
the time when the proceedings were commenced to do al
things necessary to the proper conduct of arbitration’-Scope

of .

HEADNOTE:

The appellant chartered two ships belonging to the 2
respondents for carrying rice from Thailand to |ndia. The

Charter-party provided inter alia that any dispute should be
referred to 2 arbitrators one to be nom nated by the owners
and the other by the Charterers. The appellant made clains
agai nst one respondent for danages for short delivery, and
agai nst the other for damages for short delivery and damage
in respect of the consignnent of rice. The ~ appel | ant,
thereafter. suggested to one of the respondents to agree to
arbitration 'by a single arbitrator, but there was no
response fromthat respondent. The appellant also wote to
the agents of the other respondent urging themto take steps
for referring the dispute, but the appellant —only -got
evasi ve replies.

The appel l ant, a few days before the clains would be barred
by time. filed suits against each of’ the respondents for
recovery of the anmounts clainmed by it.

The respondents applied for stay of trial of the suits under
s. 34 of the Arbitration Act, 1940. The trial /court
rejected the applications, but the H gh Court allowed the
prayer for stay on the ground that the decision of the trill
court was perverse

Al owi ng the appeals to this Court,

HELD) : (1) Under s. 34, one of the conditions that t he
applicant for stay should satisfy the court is that not only
he is but also was, at the comrencenent of the proceedings,
ready and willing to do every thing necessary for the proper
conduct of the arbitration. VWere a party to an
arbitration, agreenment chooses to maintain silence in the
face of repeated requests by the other party to take steps
for arbitration, the <case is not one of nere inaction

Failing to act %hen a party is called upon to do so is a
positive gesture signifying unwllingness or want of
readiness to go to arbitration especially when | ega
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proceedings in Court were about to be barred by tinme. [150F-
G 151E-F; 152(C

In the present case. one of the respondents sent evasive
replies to the appellant in reply to the appellants letter
urging them to take steps for referring the dispute to
arbitration.

As regards the other respondent. the appellant’s suggestion
of a sole arbitrator was contrary to the arbitration cl ause
of the charter-party, but the appellant’s deviation was not
a valid excuse for that respondent to renmain silent and

inactive. |If the respondent was ready and willing to go to
arbitration. the respondent would have replied that it was
not wlling to any departure fromthe arbitration clause,

but it did not send any replies to the appellant or do
anything for reference of the dispute to arbitration
according to the arbitration clause. [152A-C

The trial court found as a fact that the respondents were
not ready and willing to go to arbitration at the tine when
the suit was instituted. Silence and inaction on their part
may- in the circunstances, very well justify the inference
that they were not ready and willing to go to arbitration
The conclusion was not arbitrary or Perverse and the Hi gh
Court was wong in so characterizing it. [151G 152(C
Anderson Wight Ltd. v. Moran and Conpany [1955] 1 SCR 862
fol | owned.

147
Subbal Chandra Bhur v. Ml. Ibrahim & Anr. AR 1943 Cal. 481
referred to.

(2) It is true that a court should not allow a party to
an arbitrationagreenment to proceed with the suit in breach
of the solem obligation to seekresort to the  tribuna
sel ected by him but this is subject tothe ternms of s. 34,
one of which is that the other party to the agreement nust
remain 'ready and willing to do all things necessary for the
proper conduct of the arbitration.’ [152E-F]

M chael Coloderz & O's. v. Serajuddin and Conpany [1964] 1
SCR 19 referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1518  and
1519 of 1974.

Appeal by special |leave fromthe judgnent & order dated the
8th August 1973 of the Madras Hi gh Court in A A D. Nos. 389
and 401 of 1971.

M Krishna Rao and B. Parthasarthy, for the appellant (in
C. A No. 1518/74.)

Niren De, Attorney Ceneral for India and B. Parthasarthy,
for the appellant (in C A No. 1519/74.)

N.M CGhatate and S. Bal akri shnan, for respondent “No. 1
(in C.A No. 1518/74).

S.T. Desai, N M Ghatate and S. Bal akrishnan, " for
respondents (in C A No. 1519/74.)

The Judgrment of the Court was delivered by

GUPTA, J. In these two appeals by special |eave the
appel | ant, Food Corporation of |India, challenges t he
correctness of two orders passed by the Hi gh Court of Madras
staying under sec. 34 of the Arbitration Act two suits for
damages it had instituted in the Court of the Subordinate
Judge at Tuticorin. The question for <consideration is
whet her the first respondent in each of these two appeals,
who are the first defendant in the respective suits out of
whi ch these appeals arise, was " ready and willing to do al
things necessary to the proper conduct of the arbitration”
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as required by sec. 34. This is really a question of fact
and the trial court found that in neither case the defendant
who applied for stay satisfied this test. On appeal, the
H gh Court stayed the suits reversing the, decision of the
trial court by two separate orders passed on the sane day.
VWhet her the Hi gh Court acted rightly would depend upon the
facts and circunstances of the two cases which are
essentially simlar. It is necessary therefore to state
briefly the facts leading to the institution of the suits.
The appellant Food Corporation of India, referred to
herei nafter as the Corporation, chartered t wo shi ps
bel ongi ng respectively to Ms. Thakur Shipping Co. Ltd. and
the Geat Eastern Shipping Co. Ltd. for carrying rice from
Thailand to India. The Charter-Party between the
148
Corporation and the shipping conpanies contained a clause,
nanely clause 42, which reads as follows :
"Any di spute under this charter to be referred
to arbitration in India one Arbitrator to be
nom nated by the owners and the other by the
charterers _and in case the Arbitrators shal
not agree then to the decision of an unpire to
be final and bi ndi ng upon both parties."
The bills of lading provided inter alia that the contract
between the parties was subject to the IIndian Carriage of
Goods by Sea Act, 1925 and that the provisions of the Act
woul d be deened as incorporated in the bills of |ading. The
bills of lading contained a clause that "no suit shall be
mai nt ai ned unl ess instituted within one year after the date
on which the ship arrived or should have arrived at the port
of discharge notw thstanding any provision of law of any
country or state to the contrary. The Indian Carriage of

CGoods by Sea Act, 1925 in clause 6 of Article IIl  of the
Schedul e also provides inter aliathat"the carrier and the
Ship shall be discharged fromall liability in respect of

| oss or danmmage unless suit is brought within one year after
delivery of the goods or the date when goods should have
been delivered".

The ship belonging to Ms. Thakur Shipping Co. Ltd., first
respondent in Cvil Appeal No. 1518 of 1974 and first
defendant in suit No. 103 of 1970 out of which this appea

arises, arrived at Tuticorin Port, whichis the, port of
di scharge., on August 31, 1969 and di scharge of cargo was
conpleted on Septenber 13, 1969. The Corporation made a
claim for damage for short delivery, provisionally on
Novenber 29, 1969 and finally on January 24, 1970. On July
2, 1970 the Corporation sent a telegram to the second
defendant in the suit, Ms. Pent Ccean Steanship Private
Ltd., Bonbay, who were the Operating Managers of the /ship
concer ned, asking them to confirm whether they wer e
agreeable to refer the dispute as to short delivery to the
sole arbitration of the Director General Shipping, « Bonbay
stating that the matter was ,’nost imediate". it is to be
noted that the proposed reference to the sole arbitration of
Director General Shipping was a deviation from clause 42 of
the Charter-Party. There was no reply to this telegram On
July 8, 1970 another telegramrepeating the earlier proposa

was sent to the second defendant again enphasizing the
urgency of the matter. On July 9, 1970 the second def endant
sent a reply saying that they were no |l onger the Operating
Managers and asking the Corporation to contact the first
defendant for further advice. The Corporation then sent a
tel egramon July 10, 1970 to the first defendant seeking to
know i f they were agreeable to have the dispute referred to
the sole arbitration of Director General Shipping, Bonbay
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repeating that the matter was "nobst urgent". The first
def endant chose not to answer the tel egram Any rem nder
after this, one expected, would be sent to the first
def endant but on July 25, 1970 the Cor por ati on
tel egraphi cally asked the second defendant again to nom nate
an arbitrator in terns of clause, 42 of the Charter Party in
case the proposal for arbitration by the Director GCenera
Shi ppi ng, Bonbay was not acceptable. In this telegram it
was stated that the time within which the claim should be
made was to expire shortly and that failure on the Part

149

of the other side to take pronpt action for reference of the
di spute to arbitration woul d conpel the Corporation to take
| egal proceedings. Failing to get any response from the
other direction, the ~Corporation ,on August. 31, 1970
instituted suit No.~ 103 of 1970 in the Court of the
Subor di nat e Judge at ~Tuticorin for recovery of Rs.
1,57,724/ 73p. on account of short delivery and damage to the
rice shipped.” A few days nore delay would have barred the
claim Served with the sumons of the suit, the first
def endant - _applied under sec. 34 of the Arbitration Act for
stay of the suit. As statedalready, the trial court re-
jected the application, on appeal the H gh Court reversed
that decision and allowed the prayer for stay on the view
that the trial court had failed to exercise its discretion
properly. Cvil Appeal 1518 of 1974 arises out of this
or der.

The facts in Cvil Appeal 1519 of 1974 are these. The ship
bel onging to the first respondent in this appeal, the G eat
Eastern Shipping Co. Ltd., arrived at Tuticorin Port from
Thailand on August 15, 1969 and di scharge of cargo was
conpl eted on August 27, 1969. By a letter _dated Novenber
29, 1969 addressed to the steaner —agents of the first
respondent, the clearing agents of the Corporation mnade a
claim for short delivery and damage in respect of the
consi gnnent of rice. The steaner agents, who figure as the
second respondent in this appeal, ‘replied to this letter on
Decenmber 2, 1969 starting : "W have referred the matter to
our principals and shall revert - on hearing from 'thenf
After waiting for about four nonths, the clearing agents of
the Corporation again wote to the second respondent asking
them to contact their principals and to "settle the clains
i medi atel y". The reply sent to this letter by the ~second
respondent on April 9, 1970 repeated : "W have referred the
matter to our principals and shall revert on hearing from
the& . Having heard nothing for about a nonth, the clearing
agents of the appellant wote again to the second
respondent on May 11, 1970 wanting to know the attitude of
the first respondent regarding the, claimadding that if the
claim was not settled in tine the appellant would ‘have to
take legal action to recover the amobunt of claim “By their
letter dated May 14, 1970 the second respondent acknow edged
receipt of that letter and repeated for the third tine  that
they had referred the matter to their principals and "shal
revert on hearing fromthent. Thereafter on July 9, 1970
the second respondent wote again to the appellant’s agents
only to know how the appellant had di sposed of the danmaged
rice adding that this information would enable them to
advise their principals. Finally, on July 29, 1970 the
District Manager, Food Corporation of India, Tuticorin
wote to the first respondent stating, inter alia, that if
the claimwas not settled on or before August 13, 1970 the
appel l ant woul d be constrained to take |l egal action. From
the dates given above, it would appear that the claim was
going to be barred in a few days. To this letter there was
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no reply. On August 14, 1970 the Corporation instituted
suit No. 101 of 1970 in the Court of the Subordinate Judge
at Tuticorin for recovery of a sum of Rs. 1,12.420.70p.
i mpl eading as the first and second defendant respectively
the first and second respondent of this appeal. Recei vi ng
the sumons of the suit, the first defendant applied for
stay under sec. 34 of the Arbitration Act. The trial court
150

declined to stay the suit and rejected the application. on
appeal the H gh Court held that the decision of the tria
court was perverse and allowed the application for stay.
G vil Appeal 1519 of 1974 is directed against this order of
the Hi gh Court.

The trial court held that the fact that the in either case
the first defendant took no steps for referring the matter
to arbitration in spiteof being urged to do so by the
plaintiff indicated that the defendants were not ready and
willing to go to arbitration and were only waiting for the
claimto be barred by |lapse of tine. As stated already, the
bills of _lading containeda provision that no suit to
enforce such clainms would be maintai nable after one vyear
from the date of arrival of the ship at the port of

di schar ge. The Indian Carriage of Goods by Sea Act also
provides in clause 6 of Article Il1l of the Schedule that
"the carrier and the ship shall be discharged from al
l[iability in respect of |loss or damage ‘unless suit is
brought within one year after delivery of the goods or the
date when the goods shoul d have been-delivered". The High
Court reversed the decision of the trial court relying on a
decision of the Calcutta Hgh Court reported in Suba
Chandra Bhur v. M. Ibrahim& Anr. (1) In that case S. R
Das J., as his Lordship then was. observed at one place in

his Judgment : "Mere inaction priO to the commrencenent of
the | egal proceedings cannot, in ny opinion, be construed as
want of readiness and willingness to go to arbitration at
the commencenent of the |egal proceedings”. The proceeding

sought to be stayed in that case'was a partnership action
and the observation was made in repelling a contention that
there should be no stay as none of the partners thought fit
to take advantage of the arbitration clause for a long time
after the partnership cane to an end.  Apparently, in this
case inaction did not affect in any way the matter proposed
to be referred to arbitration. But the two suits out of
which the instant appeals arise were instituted just before
the plaintiff'’s claimin either case was going to be barred

by time-, it is not disputed that after the lapse  of one
year fromthe date when the goods were to be delivered, the
def endants woul d have been discharged fromall liability in

respect of any | oss or danage and there woul d have been no
live dispute to be referred to arbitration. Were a /party
to an arbitration agreenent chooses to naintain silence in
the face of repeated requests by the other party to take

steps for arbitration the case is not one of "mere
inaction". Failing to act when a party is called upon to do
so is a positive gesture signifying unwillingness or want of

readiness to go to arbitration. The aforesaid observation

in Subal Chandra Bhurs case (surpra) does not therefore
appear to have any application on the facts of the cases be-
fore us.

The High Court pointed out that in each of these two suits
the first defendant applied for stay under sec. 34 as shown
as they received the sumons of the suit stating in the
application that they were ready and willing to have the
di spute settled by arbitration. The H gh Court held that
the requirement of sec. 34 is satisfied if the defendant
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expresses his wllingness to go to arbitration at the

earliest opportunity after the

(1) A 1.R 1943 Cal. 481.

151

suit is instituted. in our opinion the H gh Court was wong

intaking this view Sec. 34 of the Arbitration Act reads :
"Where any party to an arbitration agreenent
or any person claim ng under himcomrences any
| egal proceedi ngs agai nst any other party to
the agreenment or any person clainmng under him
in respect of any natter agreed to be
referred, any party to such | egal proceedings
may, at any tine before filing a witten
statement or . taking any other steps in the
proceedi ngs, apply to the judicial authority
bef ore ~whi ch the proceedings are pending to
stay - the proceedings; and if satisfied that
there is no sufficient reason why the matter
shoul.d not be referred in accordance with the
arbitration agreenment and that the applicant
was, at the tine when the proceedings were

comenced, and still remains, ready and
willing~to do all things necessary to the
pr oper conduct of the " arbitration, such

authority may nmake an order staying the

proceedi ngs. "
The observation of Das J. in Subal Chandra Bhur’s case on
which the Hi gh Court relied, is preceded by the follow ng
sentence : "Further, the readiness and willingness required
by see. 34 of the Act has to exist at the comencenent of
the | egal proceedings and has to continue up to the date of
the application for stay". |In Anderson Wight Ltd. v. Mran
and Conpany(1), this Court enunerating the conditions that
shoul d be fulfilled before a stay may be granted under sec.
34 notes as one of the conditions that the applicant for
stay "should satisfy the court not only that he is but | also

was at the commencenent of the proceedings ready and willing
to do everything necessary for the proper conduct of the
arbitration". 1t is thus quite clear on the authorities and
fromthe terms of sec. 34 that the readiness and w |l1ingness

must exi st not only when an application for stay is nade but
al so at the commencenent of the |egal proceedings. Fromthe
conduct of the first defendant in either of these two suits

the trial court found that they were not ready and wlling
to go to arbitration at the tine when the suits were
instituted. This is a finding of fact and we are afraid

there was no valid ground in either case for interference
with this finding. Fromthe letters witten on behalf of
the Corporation to the agents of the first defendant in the
suit giving rise to Civil Appeal 1519 of 1974 urging themto
take steps for referring the dispute to arbitration-and the
evasive replies sent to these letters, the trial court. cane
to the conclusion that the first defendant was not ready and

willing to go to arbitration at the time when the suit —was
instituted. W do not think this was an arbitrary or
perverse conclusion as the Hi gh Court characterized it. In
our opinion the Hgh Court went wong in disregarding
rel evant and signi ficant materi al , namnel y, t he
correspondence t hat passed between the parties, as

"innocuous"” and erred in disturbing the finding of fact for
no valid reason.

As regards the suit which gives rise to Civil Appeal 1518 of
1974, the trial court repelled the contention that as the
Corporation’s proposal to refer the dispute to the sole
arbitration of the Director General
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(1) [1955] 1 S.C R 862.

152

Shi ppi ng, Bonbay was different fromwhat clause 42 of the
Charter Party provided, the defendant was justified in not
replying to the telegrams or doing anything for the proper
conduct of the arbitration. The argument that the tria
court rejected found favour with the High Court. That the
Corporation’s proposal was a deviation fromclause 42 of the
Charter-Party was hardly a valid excuse for the first defen-
dant to remain silent and inactive. |If the first defendant
were ready and willing to go to arbitration, one would have
expected them as the trial court observed, to reply to the
telegrans saying that ‘they were not agreeable to any
departure fromthe terns of clause 42 and could insist on
conpliance with that clause.  But they did not reply to the
telegrams or do anything for reference of the dispute to
arbitration as provided in clause 42. Silence and inaction
on their part may in these circunstances very well justify
the inference that they were not ready or willing to go to
arbitration: The finding of the High Court that the tria
court had exercised its discretion-not judicially cannot
therefore be supported. ~And in this case really no question
arises as to exercise of discretion. Ganting stay under
sec. 34 is of course discretionary as the section indicates
but the occasion/for the exercise of discretion does not
arise unless all the conditions statedin the section are
fulfilled. In this case the trial court found as a fact
that the first defendant was not ready and willing to go to
arbitration when the suit was instituted and we have held
that the finding is not perverse or arbitrary; one of the
requi renents of the section not having been ful filled, sec.
34 could not be invoked in this case.

M. Desai for the respondent relied on certain observations
of this Court in Mchael Colodetz & Ors. v. Serajuddin and
Conpany(1) in support of the proposition that the Court
should not allow a party to an arbitration agreement to
proceed with the suit in "breach of the solemm obligation to
seek resort to the tribunal selected by him'. It i's however
made clear in that decision that these observati ons are sub-
ject to the terns of sec. 34, one of which is that the other

party to the agreenent nust remain "ready and willing to do
al | things necessary for the proper —conduct of the
arbitration". The legal positionis explained in that

decision as foll ows
"The Court ordinarily requires the parties to
resort for resolving disputes arising under a
contract to the tribunal contenplated by them

at the tinme of the contract. That is. not
because the Court regards itself bound to
abdi cat e its jurisdiction in respect of
disputes within its cognizance, it nerely
seeks to pronote the sanctity of contracts,
and for that purpose stays the suit. The

jurisdiction of the Court to try the suit
remai ns undi sputed : but the discretion of the
court is on grounds of equity
interposed......... It is for the court,
having regard to all the circunmstances, to
arrive at a conclusion whether sufficient
reasons are nmade out for refusing to grant
st ay. Whet her the circunstances in a given
case nmake out sufficient reasons for refusing
to stay a suit is -essentially a question of
fact."
(1) [21964] 1 S.C.R 19.
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For the reasons stated above we think that the, appeals nust
succeed. Accordingly we allow both the appeals and set
aside the order of the Hi gh Court and restore that of the
trial court in each of these two cases. In CGCivil Appea
1519 of 1974 the appellant will be entitled to its costs in
this Court and in the H gh Court against the contesting
respondent. In Cvil Appeal 1518 of 1974, considering al
aspects, we direct the parties to bear their own costs
t hr oughout .

V. P. S Appeal s al | owed.
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