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Seventeen persons, including the ten appellants
before wus, were tried by the Sessions Judge, Raichur for
rioting, nmurder and other cognate offences and acquitted.
Assailing their acquittal the respondent-State of Karnataka
filed an appeal in the High Court during the pendency of
which three of them died and, resultantly, the appeal as
agai nst them abated. = O the surviving fourteen, the High
Court wupheld the ‘acquittal of three and, reversing the
acquittal of the other el even ( who were arrayed as A, A2,
A4 to AIO Al2 and Al.3 before the trial Court and will
henceforth be so referred to), convicted themunder ' Section
148 1. P.C. and 302, 307, 449, 436 and 201 -1.P.C., all read.
with Section 149 1.F.C A9 died thereafter and the
remaining ten filed the instant appeal under Section 379 of
the Code of Crimnal Procedure.

2.(a) According to the prosecution case on Cctober
10, 1985, at or about 10 A M the accused persons forned
thenselves into an unlawful assenbly armed wth various
weapons in village Bappur and, in prosecution of their
conmon obj ect, accosted Veer abhadr appa (P.W1) and
Panpansgowda (the deceased), when they cane out of the hote
of Panmpayya (P.W4) and assaulted the former with a sword
near the house of one Nabeebi, Thereafter they chased P.WI
and the deceased who, being frightened, took shelter in the
near by house of Meelamma (P.W5), after bolting the door of
the house frominside. They then attenpted to set the house
of P.W8 on fire by pouring kerosene soaked |ighted cotton
i nside the house. Finding no other alternative when P.WS8
opened t he door of her house, the accused persons trespassed
into it, assaulted P.WI and draggi ng the deceased out of
the house killed himw th the weapons they were carrying.
They then threw the dead body in the hut of one Haj anara
Mahant appa and set it on fire with a viewto destroying the
evi dence of the murder

(b) P.WI then went to the Police Station at
Turvi har and |odged a conplaint. A case was registered on
that conplaint and P.WI was sent to the |local hospital for
treatnent, Kal akappa (P.W27), Inspector of Police, took up
investigation of the case and want to the scene of offence.
He hel d I nquest upon the dead body and, after sending it for
post-nortem exam nation, went in search of the accused
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persons. Though he failed to apprehend any of themon that
day he found a tractor with trailer parked in front of the
cafe shed of A3 containing various weapons |ike sticks,
sword, spear and axe. He attached those articles and the
tractor. Later on. In course of the investigation he
apprehended the accused persons and seized sone weapons
pursuant to their statenents. On conpl eti on of
i nvestigation he submitted charge-sheet against them

3. The accused persons pleaded not guilty to the
charges framed agai nst them and contended that they had been
falsely inplicated due to enmty.

4. In course of the trial the prosecution exam ned
twenty seven W tnesses. The defence, however, did not
exam ne any wtness but exhibited certain docunents in
support - of their case. O the witnesses exam ned by the

prosecuti on Veerabhadrappa (P.W1), Shankarappa (P.W2),
Yankappa ' (P. W 3), Panmpayya (P.W4), Mhanthappa (P. W6) and
Neel anma (P.W8) figured as eye witnesses,

5. Rel ying upon the evidence of the doct or
(P.W16), the trial Court first held that the deceased net
with a homcidal death and P,W1 sustained injuries as
alleged by the prosecution; and then proceeded to consider
the evidence of the five eye wi tnesses. On consi deration
thereof it observed that none of them could be relied upon
as their testinobny was unsatisfactory and inconsistent.
Accordingly the trial Court held that the incident did not
take place in the manner alleged by the prosecution and
acquitted the accused.

6. In appeal, the Hgh Court first observed that the
i nconsi stenci es referred to by the trial Court were
insignificant and it was not at all justified in discarding
the evidence of the eye witnesses on that score.  The Hi gh
Court then detail ed and reapprai sed the evidence of the eye
wi t nesses and found the sane reliable and fully corroborated
by ot her evi dence. Thus, accepting the case of the
prosecution, it convicted the appellants and A9 but -gave
benefit of doubt to Al5, Al16 and Al7 in absence of
sati sfactory evidence to prove their participation in the
i nci dent .

7. This being a statutory appeal we have, with the
assi stance of the learned counsel for the parties, . gone
through the entire evidence on record and the judgnents of
the Courts below. Qur such exercise constrains us to say
that the judgnment of the trial Court |Is, to say the |east,
perverse. The so called evidential infirmties, for | which
the eye witnesses have been disbelieved, are so trivial that
the trial Court should not have referred to the sanme, mnuch
less, relied upon. To eschew prolixity we refrain from
referring to ail of themexcept a fewto denonstrate the
approach of the trial Court in dealing with the sane. In
di sbelieving P.W1, the trial Court observed that he was not
a position to say the nunmber of blows given by each of the
accused on his person nor could he say on which part of his
body such blow was inflicted. Simlar details he (P.WI)
could not give about the assault on the deceased. For
i dentical reasons he disbelieved the evidence of sone of the
other eye wtnesses. On a careful analysis of the evidence
of the eye witnesses we have no hesitation in concluding
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that the incident took place in the manner alleged by the
prosecution. In drawing this conclusion we have drawn
inspiration from the fact that the evidence stands anply
corroborated by the objective findings of the Investigating
Oficer about the burnt houses and that of the doctor
regarding injuries found on the person of the deceased and
P.WI.

8. The next question that needs an answer s
whet her the prosecution has been able to conclusively prove
the participation of the appellants in the incident. Having
gi ven our anxious consideration to this aspect of the matter
we find that the participation of Al, A2, A4, A5 and A8 and
their active notes in the incident stands established by the
evi dence of two or nore eye witnesses. W, therefore, find
no hesitation in upholding the convictions of the above five
appel l ants. So far as A6 and A7 are concerned, they were
identified by P,W2 only as tw of the mscreants.
Consi deri'ng the fact that a large nunber of persons were
i nvol ved —in the gruesone incident we do not feel It safe to
sustain their convi ctions relying solely on t he
identification by one wtness only. We, therefore, give
them benefit of reasonable doubt. As regards AIO and Al3
there is no satisfactory evidence to conclusively hold that
they were nmenbers of the unlawful assenbly. " In other words,
their presence at the scene of the crime as onl ookers cannot
be ruled out. Coming nowto Al2 we find that  he has not
been naned in the F.I1.R | odged by P.WI even though he had
naned all other accused persons therein as the m screants.
He is also, therefore, entitled to the benefit of reasonable
doubt .

9. On the conclusions as above, we uphold the
i mpugned order of conviction and sentence recorded @ against
Mahant appa (A, G riyappa (A2), Yankanagouda (A4),
Mal | anagouda (A5) and \Waddar Mariappa (A8) - who ‘are the
appel | ant Nos. 1,2,3,4 and 7 respectively in this appea
and set aside the sane so far as it relates to ~Shekharappa
(A6), Devanagouda (A7), Nagappa @ Dodda Nagappa (A O,
Bhi manna @ Sanna Nagappa (Al12) and Bheemanagouda (Al13) - the
ot her appellants in this appeal. Let A6, A7, AIQ  Al2  and
Al3, who are appellant Nos. 5, 6, 8, 9 and 10 before us,
and are in jail, be released forthwith unless wanted in
connection with some other case. The - appeal is, thus,
di sposed of.




