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ACT:

Constitution of India-Art. 311-Appointnment on "ad hoc
basi s" against a tenure post-Reversion to the parent office
on the ground of  unsuitability for the post-Oder of
reversi on not meant as a nmeasure of punishment.

HEADNOTE

The appellant, an Assistant in-the P.WD. office was
appoi nted on 10-2-72 against ~a tenure post of a Lega
Assistant in the office of the Deputy Conm ssioner, Karna
on an "ad hoc" basis. Finding himunsuitable to the post, on
an assessnment of his work, he was reverted to his parent
office on 27-4-72. The order of reversion was chal lenged as
violative of Art. 311 of the Constitution by a Wit
Petition, which was dism ssed "in |imnne"

On an appeal by special |eave the Court
N

HELD : (i) Wether the appointnent, ~was "ad hoc" or
tenmporary the appellant had no right to the post from which
he was reverted. [ 186F]

(ii) The order was not neant as a measure of punishnent
as it was passed on the ground of unsuitability to the post.
[186 C

(iii) Where an order of reversion, of a person who had
no right to the post does not show "ex-facie" that he was
being reverted as a nmeasure of punishnent or does not cast

any stigma on him the courts wll not normally go behind
that order to see, if there were any notivating factors
behi nd that order. [187 D

OBl TER :

The theory whether the reversion to a | ower post, of a
probationer in a higher post or the discharge of a
probati oner the tenporary servant, was neant as a puni shrment
| eads to a very peculiar situation and the whole position in
law is rather confusing. It is tine that the whol e question
was considered "de novo" and it would be better for al
concerned to avoid litigation if it should be held that the
reversion of a probationer froma higher to a | ower post or
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the di scharge of a probationer or the discharge from service
of a tenporary servant cannot be questioned except on the
basis of "mamla fide" in the making of the order. [187 F-G
188 B-(C]

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 640 of
1973.

Appeal by special leave fromthe Judgnent and Order
dated the 21st July 1972 of the Punjab & Haryana Hi gh Court
in Gvil Wit No. 1454 of 1972.

C. K Daphtary, N. '~ H_ Hingorani and Ms. K. Hi ngorani
for the Appellant.

M C. Bhandare, R N Sachthey and M N. Shroff for
Respondents Nos. 1-6 and 8-11.

The Judgrment of the Court was delivered by

ALAG'RISWAM , J. This is an appeal against the judgnent
of the Punjab & Haryana Hi gh Court dismssing in |linne the
appel l ant*s writ petitionfor —quashing an order reverting
himfrom the post of Legal ~Assistant in the office of the
Deputy Conmm ssioner, Karnal to
185
his parent office/ The appellant was working originally as
an Assistant in the office of the Chief Engineer, P.WD.,
Irrigation Branch, Haryana at Chandigarh. On 8th Cctober
1971 the Legal Renenbrancer and Secretary to Governnent,
Legi slative Departnment, Haryana wote a letter to all
adm ni strative departnents and Heads of Departnents in the
State informng themthat it had been decided to fill in
sonme posts in the Law Departnent by selection of qualified
candi dates from anobngst the GCovernment servants working in
ot her departnents and that for the present the tenure of
those posts was one year only ~“and the candi dates woul d be
appointed on an ad hoc basis. In- pursuance of that letter
the appellant applied for the post and he was appoi nted on
10th February 1972 as Legal Assistant on ad hoc basis in the
of fice of the Deputy Conmi ssi.oner, Hissar. He was
transferred to the office of the Deputy Conmissioner, Karnal
on February 17, 1972. As already stated, he was reverted to
his parent office on the 27th of April, 1972.

To the wit petition questioning his reversion he
i npl eaded the follow ng as parties:

1. State of Haryana through t he Legal
Renenbrancer and Secretary to Governnent, Law
and Legi sl ative Departnent.

2. The Secretary to Governnent of Haryana, Local
Gover nment Depart nent.

3. The Advocate CGeneral of Haryana.

4, The Deputy Advocate General of Haryana.

5. The District Attorney, Karnal.

6. M. G L. Nanda, M P. and Chai'r man,
Kur ukshetra Devel opment Boar d.

7. The Secretary, Kurukshetra Devel opment Board.

8. M. Pritam Singh Jain, Advocate.

9. M. H V. Coswam, Deputy Conmi ssioner,

Kar nal .
10. The O fice Superintendent, Dy. Commi ssioner’s
Ofice, Karnal.
11. The Chief Engineer, P.WD., Irrigation Wrks,
Har yana, Chandi gar h.
The appellant alleged in the wit petition that the order of
reversi on was the outcone of a conspiracy of respondents No.
2, 4, 5,7, 8 and 10. The circunstances which led to his




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

reversion seem to be as follows: There was a wit petition
No. 707 of 1972 agai nst the Kurukshetra Devel opnent Board of
which M. G L. Nanda, MP., was the Chairnman. The appel | ant
sent a report to M. Nanda making insinuations against
certain officers including the Secretary of the Kurukshetra
Devel opnent Board. He al so went and net M. Nanda

186

in person wthout the directions or the permssion of the
Deputy Comm ssi oner of Karnal under whom he was working. The
Deputy Advocate GCeneral wote to the Secretary of the Law
Department t hat the appellant’s work was not only
perfunctory but bel ow average. Thereupon the Secretary spoke
to the Deputy Conmmissioner, Karnal to find out his views
about the performance of the appellant and the Deputy
Comm ssioner told himthat he was dissatisfied with the work
and performance of the appellant. It is on these grounds
that the reversion was made.

Inhis counter affidavit the Secretary of the Law
Departnent stated that the appellant had been reverted on
account of ~his poor performance as Legal Assistant and
denied the allegation of ~conspiracy nade by the appellant.
The Advocate GCeneral filed a counter affidavit denying that
the appell ant had brought to his notice the damagi ng portion
of the counter-affidavit filed on behalf of M. Nanda in
wit petition No. 707 of 1972. M. Lanba, Deputy Advocate
CGeneral denied that the inpugned order was nade on the basis
of his personal grudge against the  appellant. The nain
al l egation which the appellant made in respect of the
counter-affidavit filed by M. ~Nanda was that the counse
for the Board, that is, M. P.~S: Jain, and the Secretary of
the Board had colluded to the detriment of the Board in
submtting the counter-affidavit. The Deputy " Advocate
CGeneral in his counter affidavit has quoted a portion of the
counter-affidavit prepared by the appellant in that wit
petition which undoubt edl y - shows the appellant’s poor
know edge of |aw. The Deputy Advocate General seemnms to have
felt that the appellant was unnecessarily running to M. G
L. Nanda and wthout rhyne or reason criticising the
counter-affidavit and nmking allegations against M. P. S
Jain, counsel for the Board and the Secretary of the Board,
and that he was acting beyond the scope of his activities as
a Legal Assistant in the office of the Deputy Conm ssi oner
Karnal and was over-reaching the Deputy Conmi ssioner

The appel | ant was appoi nted on an ad hoc basis. |t my
not be a correct wuse of the phrase 'ad hoc’ because he was
not appointed for special or particular purpose, so that it

could be said that till that purpose was over he could not
be di scharged. The phrase seens to have been (used in the
sense of "tenmporary’. Wiether the appointnent of the

appel l ant was ad hoc or temporary it is clear that he had no
right to the post fromwhich he was reverted. The allegation
of conspiracy or grudge has clearly not been made out nor
was it pressed before us. Wiat was urged was that  even
tenmporary CGovernnent servants are entitled to the protection
of Article 311 if the order of reversion was passed against
themas a neasure of punishnent. W are satisfied that in
this case the order was not neant as a neasure of
puni shment. It was passed on the ground that the appellant
was unsuitable for the post. W have already referred to the
fact that the counter-affidavit prepared by the appell ant
showed a very poor know edge of |aw on the part of the
appellant. W agree with the contention of the Deputy
Advocate General in his counter-affidavit that the

187

appel  ant was unnecessarily running to M. G L. Nanda and
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was over-reaching the Deputy Commi ssioner. The appell ant was
only an Assistant to the Deputy Conmi ssioner and he had no
business to go and see M. Nanda w thout either the Deputy
Conmi ssioner’s instructions or his permssion. The Deputy
Advocat e General states that the appellant made reckless
al | egati ons agai nst the Secretary of the Kurukshetra
Devel opnent Board and its advocate M. Jain because after
checking up wth the records he did not find anything wong
with the counter-affidavit already prepared in the wit
petition No. 707. The Deputy Advocate General took the view
that the appellant’s work was not only perfunctory but bel ow
average. The Deputy Conmmi ssioner also was dissatisfied with
the appellant’s work ‘and performance. The appellant’s
reckl ess allegation of a conspiracy anpbngst respondents No.
2, 4, 5, 7, 8and 10 throws a food of Ilight on his
mentality. W are not -surprised that the authorities
concerned did not consider the appellant fit and proper
person to be continued in service.

We nay in this connection point out that where an order
of reversion, as in the present case, of a person who had no
right to the post, does not show ex facie that he was being
reverted as a neasure ~of punishnment or does not cast any
stigma on him the Courts wll not normally go behind that
order to see if there were any notivating factors behind
that order. Certain cases of this Court have taken that
view. Certain other cases have taken the view that it is
open to the Court to go behind the order and find out if it
was intended as a' neasure of punishment and if so whether
the formalities necessary have not been followed. In cases
where enquiries have been hel d before orders of reversion of
a probationer to his former lower post or discharge of a
probati oner or discharge fromservice of a tenporary servant
were passed, certain decisions have taken the view that
where the enquiry was held in order to find out the
suitability of the official concerned the order woul d not be
vitiated. In certain other cases it has been held that the
enquiry was held with a view ‘to punish and as the enquiry
did not satisfy the requirenents of Article 311 the
puni shment was bad. It appears to us that this theory as to
whet her the reversion to a | ower post of a probationer in a
hi gher post, or the discharge of a probationer, or the
di scharge from service of a tenporary servant was neant -as a
puni shnent | eads to a very peculiar situation. After all, if
such an order gives no reasons the Court will not normally
interfere because ex facie there is nothing to show that the
order was intended as a punishment. But if the -superior
official dealing with that case, in order to satisfy hinself
whet her the official concerned could be ‘continued in
service, nakes enquiries or holds enquiries there is the
risk of its being held that the enquiry was really intended
for the purpose of punishnment. Thus a bona fide attempt to
deci de whether the official concerned should be continued
leads to this risk. There could be no greater punishment
than discharge fromservice and it nakes little difference
to the Governnent servant whether he is sinply discharged or
di scharged after an enquiry to find out his suitability.
Therefore, if a
188
simpl e discharge fromservice is upheld but a discharge
after the superior official concerned satisfies hinself
about the official’'s fitness to be continued further in
service is not upheld on the ground that the order was
intended as a punishment it is a curious situation. After
all no Government servant, a probationer or tenporary, wll
be di scharged or reverted, arbitrarily, w thout any rhyme or
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reason. If the reason is to be fathomed in all cases of
di scharge or reversion, it will be difficult to distinguish
as to which action is discharge or reversion sinpliciter and
which is by way of punishment. The whole position in lawis
rather confusing. W think it is time that the whole
guestion was considered de novo and it would be better for
all concerned and avoid a |lot of avoidable litigation if it
should be held that the reversion of a probationer froma
higher to a lower post, or the discharge of a probationer
or the discharge fromservice of a tenporary servant cannot
be questioned except on the basis of mala fides in the
maki ng of the order. This Court will not be burdened with a
ot of work of a kind about which the feeling of al nbst al
the Judges has been that it is better that they do not cone
to this Court.

The appeal is dismi ssed wthout costs.
S R Appeal dism ssed.
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