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I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO 1709 OF 2009

BHAGWAN ... APPELLANT

VERSUS

STATE OF U. P. ... RESPONDENT

JUDGMENT

Fakki r Mohamed IbrahimKalifulla, J.

1.

Cri

This appeal by the sole accused is directed against the
judgnent of the Division Bench of the H gh Court of Allahabad
dated 28.11.2008 passed in Crimnal Appeal No.2520 of 1982 by
whi ch the High Court confirmed the conviction and sentence of
life inmposed on the appellant for the offence under Section
302, Indian Penal Code (IPC) by the Sessions Judge Agra in ST

457 of 1981 in the judgnent and order dated 06.09.1982.

. Shorn of unnecessary details, the case of the prosecution was

that on 26.05.1980 at 10.45 p.m on hearing the cries of the
deceased Yogender Nath Bhargava, Gurvanta Singh (PW1) and
Lalji Prasad-first informant (PW3) rushed to the place of
occurrence which was Dayal bagh bus stand where they w tnessed
the action of the accused in pouring acid on the body of the
deceased. It was also stated that while commtting the said
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offence, the accused was heard saying “I wll pay your
Rs. 1,300/- today”. It was the further case of the prosecution
that on seeing the witnesses, the accused attenpted to escape
fromthe spot. However, he was caught by the persons who were

present at the spot.

3. Both the deceased and the accused were stated to have been
then brought to the police station by 11.10 p.m where PW3's
report (Exhibit Ka-2) was |odged based on which Exhibit Ka-3
FIR was prepared by H M Shivraj Singh (PW6) wherein the
crime under Section 326, |IPC was registered in the GCeneral
diary (Exhibit Ka-14). ASI Raghu Nath Singh (PW4) recorded
the statenent of the deceased who was injured at that point of
time wunder Section 161, Crimnal Procedure Code (Cr.P.CO).
Thereafter the injured was stated to have been sent to the
District Hospital where he was examned by Dr. S P. Mshra
(PW5) at 11.45 p.m and the injury report was marked as
Exhibit Ka-17. The injured stated to have breathed his |ast at
9.40 p.m on 27.5.1980 due to extensive burn injuries
sustained by him Dr. S.P. Mshra (PW5) who conducted the
post-nortem on the body of the deceased issued Exhibit Ka-15,
the report. Thereafter, the crime was altered as one under
Section 302, IPC. Raghu Nath Singh (PW4) ASI inspected the
pl ace of occurrence, prepared a site plan (Exhibit Ka-5),
collected materials such as acid bottle (Exhibit-1), Nausadar
(Exhibit-2), gloves (Exhibit-4), and bag (Exhibit-3) from the
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spot under nmeno (Exhibit Ka-17). The inquest nmeno was marked
as (Exhibit Ka-6). I nvestigation was stated to have been

subsequent|ly taken over by S.H O Raj Pal Singh on 28.05.1980.

. Charge-sheet was thereafter laid as Exhibit Ka-5. The articles
recovered were sent for chemical exam nation and the chemni cal
exam nation report was narked as Exhibit Ka-18. The trial
Court, on consideration of the evidence placed before it, both
oral and docunentary and the material objects, found the
appel lant guilty of the offence under Section 302, |IPC and
I nposed upon himthe sentence for life. The appellant’s appeal
before the H gh Court having been dismssed, he has cone

forward with the present appeal before us.

. M. MP. Shoravala, |earned counsel for the appellant in his
subm ssion contended that PW-1 and 3 could not have w tnessed
the incident inasnmuch as, in their version before the Court
they stated that they only heard the deceased saying that the
accused sprinkled acid on him According to the |earned
counsel, since the deceased had severe burn injuries in his
tongue, he was incapable of nmaking any statenent and,
therefore, the alleged dying declaration in the form of
Section 161 statenent recorded by Raghu Nath Singh (PW4) ASI
cannot be true. Learned counsel contended that as per para 115
of Police Regulations, the 161 statenment, if were to be
treated as a dying declaration, the sane should have been done

in the presence of two respectable witnesses in which the
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signature or mark of the declarant and the wi tnesses at the
foot of the declaration should have been obtained. Since the
said requirenment was not fulfilled, the said statenent could
not have been relied upon by the trial Court as well as the
Hi gh Court. It was then contended that absence of acid nark
on the accused belied the case of the prosecution. It was
al so contended that the arrest of the accused was suppressed.
According to the | earned counsel for the appellant, PW3 was a
stock witness and, therefore, his version could not have been
relied upon. He al so contended that on 25.05.1980, the death
cerenony of the appellant’s father was held and, therefore, in
that situation the appellant would not have been in a npod at
all to commt a heinous crinme of nurder of the deceased.
According to the |learned counsel, if the deceased had suffered
such extensive burn injuries due to acid attack, he would not
have been in a position to nake such a long statenent as was
recorded by PW4. The |earned counsel also argued that since
in the site plan, no light post was marked and since the
occurrence had taken place at 10.45 p.m, there would have
been no scope at all for PW-1 and 3 to have w tnessed any
I nci dent as stated by them Learned counsel contended that the
so-called dying declaration recorded by PW4 was not
adm ssible in evidence. The |earned counsel, therefore,
contended that the evidence does not confirm the offence

al | eged agai nst the appell ant.
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6. As against the above subm ssions, M. Ratnakar Dash, |earned
senior counsel submtted that the very fact that the FIR was
| odged at 11.10 p.m at the instance of PW 1, 2 and 3 who
brought accused as well as the deceased to the police station
were all factors relevant to show that the case of the
prosecution was truly projected before the Court. Learned
seni or counsel submtted that PW-1 and 2 were guarding the
area in the night and when they happened to hear the cries of
the deceased to which they responded by rushing to the spot
whi ch was just 30 steps ahead of their way and with the aid of
the street lights, they were able to witness the occurrence as
narrated by PW3 in his report pursuant to which the FIR cane
to be registered. Learned senior counsel also submtted that
when the appellant attenpted to escape from the spot, he was
caught by the persons standing nearby and thereafter brought
to the police station along with the deceased. Learned counsel
contended that such natural course of events having been
accepted by the Court with the aid of the evidence of the eye
W tnesses and the declaration made by the deceased who was in
the injured state at that point of tine before PW4 and having
regard to the exceptional circunstances stipulated under
Section 161 (2) CG.P.C., the said statenent was validly relied
upon as the dying declaration of the deceased hinself falling
under Section 32 (1) of the Evidence Act and, therefore, the
reliance placed upon the said dying declaration of the

deceased was unquesti onabl e. The |earned senior counsel
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submtted that PW-1, 2 and 3 were all strangers and they had
no reason to inplicate the accused to the offence. He al so
poi nted out that PW3 was working as a Peon in the D strict
Court and his statenment was fully reliable. According to the
| earned senior counsel, both the Courts accepted the version
of PW1 to 3 inasnuch as they had no axe to grind against the
accused and they were also not related to the deceased in
order to state that they were interested w tnesses. Lear ned
senior counsel relied wupon the decision reported in Jai
Prakash and Others v. State of Haryana - 1998 (7) SCC 284 in

support of his subm ssion.

7. Having heard |earned counsel for the appellant as well as
| earned counsel for the respondent and having bestowed our
serious consideration to the respective subm ssions and the
materials placed on record and the inpugned judgnents, we find
the substantial contention nmade on behalf of the appell ant was
that PML and 3 could not have w tnessed the incident and that
having regard to the nature of the injuries sustained by the
deceased, he could not have made a statenent under Section 161
Cr.P.C It is the further contention that even if the
statenment can be said to have been nmade by the deceased, the
sane cannot be treated as a dying declaration for non-
fulfillment of the statutory requirenents and that the absence
of the acid marks on the accused belied the case of the

prosecution. One other submssion mde on behalf of the
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appel l ant which also requires to be considered is that PW -1
and 3 were stock witnesses and, therefore, their version could

not have been relied upon.

8. Whien we consider the said submssion of the appellant in
seriatim in support of the submission that PW1 and 3 were
stock witnesses, the |earned counsel relied upon the decisions
reported in Babudas v. State of MP. - 2003 (9) SCC 86, Bal dev
Singh v. State of Punjab - 2009 (6) SCC 564. At the very
outset, it will have to be stated that except submtting that
PW-1 and 3 were stock w tnesses, nothing nore was pointed out
by learned counsel to support the said contention. Further
when we exanmine the deposition of the said wtnesses it
di sclose that they were actually guarding the area as nenbers
of the residential colony. According to them the place of
occurrence, nanely, the bus stand of Dayalbagh is at a
di stance of about 250 yards from their colony. They al so
stated that when they heard the pathetic cries of the
deceased, they <could notice the accused assaulting the
deceased which they were able to see from the street |ight
bri ght ness and that when they rushed towards the deceased, the
accused who was throwng acid on the deceased started fleeing
and that as they shouted at him the passersby caught hold of
the accused and that is how they were able to bring the
deceased as well as the accused to the police station.
Nothing was put in cross examnation to state that these
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wi tnesses had either tendered evidence at the instance of the
police in any other crimnal case or even a suggestion that
they were stock wi tnesses of the police. There is nothing on
record to show that these wi tnesses had earlier deposed in any
other crimnal case in order to even renotely suggest that
they were being used as stock wtnesses by the police

authorities.

9. Keeping the above factors in mnd, when we examne the
decision relied upon reported as Babudas (supra), this Court
has noted that PW17 in that case was a stock w tness who was
appearing as witness for recovery on behalf of the prosecution
even as far back as in the year 1965 and that admttedly the
prosecution was using him as a stock witness and it was in
those circunstances that this Court held that there should be
a cautious approach in relying upon the testinony of such a
stock w tness. In the decision reported in Baldev Singh
(supra) it was noted that PW22 in that case was exam ned by
the police authorities in sone other case and that a
suggestion was put to himthat he was a police tout. It was,

therefore, held that his evidence cannot be relied upon.

10. In the light of the said peculiar facts involved in those
two cases, we find no scope to apply those decisions to the
facts of this case. It can be stated that as per the version
of PW-1 and 3 while they were guarding the area as
responsi bl e residents of a nearby colony they heard the cries
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of the deceased and they rushed to the place of occurrence to
hel p the deceased when they were able to witness the act of
the appellant in sprinkling acid on the deceased and the
attenpt of the appellant to flee from the scene of occurrence
whi ch was successfully thwarted by the wtnesses along with
others standing nearby. Their statenment in narrating the
incident in such a sequence was really convincing and that it
was quite natural and acceptable in every respect wthout
giving room for any doubt. Moreover, as rightly pointed out
by |earned counsel for the respondent, they were not
interested in any manner in the deceased. They were total
strangers and their presence as clainmed by them was justified
in every respect and, therefore, there was no room to doubt
their version in having stated that it was the appellant who
was responsible for causing acid injury on the deceased. The
said submssion of the |earned counsel for the appellant,

t herefore, does not nerit acceptance.

11. It was also submtted by |earned counsel for the appellant
that PWw1 and 3 could not have w tnessed the incident inasnuch
as they stated that they only heard the cries of the deceased
about inflicting of the injury by pouring acid by the accused
on himand did not see the act of pouring acid on the deceased
by the appellant. Even here we find that the said statenent
made by PW-1 and 3 does not in any way dilute their earlier
statenment that on hearing the cries of the deceased, they
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12.

13.

rushed to the place of occurrence when they noticed the
accused attacking the deceased by sprinkling acid on him
After reaching the spot they also heard fromthe deceased that
the accused sprinkled acid on him The reference to such
statenent of the deceased by the w tnesses only strengthened
their earlier version of having seen the appellant throw ng
acid on the deceased. Therefore, the version of PW1 and 3
about the statenment of the deceased on this aspect in no way
contradict their statenent of having seen the appellant
assaulting the deceased by sprinkling acid. The said

subm ssion al so, therefore, does not nerit any consideration.

The next subm ssion of the | earned counsel for the appellant
was that since the deceased suffered acid injury in his
tongue, he was incapable of nmaking any statenent and,
therefore, the alleged statenent under Section 161 Cr.P.C
stated to have been recorded by PW4 cannot be true. In this
context, it will be worthwhile to refer to the post-nortem
report Exhibit Ka-13. The said report nentioned the ante-
norteminjuries as under: -

“superficial burn on whole face, neck, front of

cheeks, abdonen, whole back of both bottocks, both

upper extremties right front of hip, whole tongue,

under surface of cheeks and orphornex, |eather marks

appearance (illegible)”

Wiile referring to the said report and the injuries, it is

al so necessary to refer to the evidence of the doctor who

I ssued Ka-13, nanely, Dr. S.P. Mshra (PW5). In the chief
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exam nation, PW5 stated that even after sustaining the above
mentioned injuries, the injured <could have lived in
consci ousness for half an hour to an hour. In the cross
exam nation, though PW5 stated that the deceased m ght have
suffered grave and severe agonies, nothing was suggested to
him that he was not in a position to speak or nmke any
st at enent . In the injury report Exhibit Ka-17 also it is
noted that superficial burn injuries were found anong other
parts of the body as well as in the tongue. It was also
nmentioned therein that the burnt areas where in nultiple
patches and it was nentioned that they were of |eather
appearance with a distinct denmarcation between burnt and
normal skin. A conspectus consideration of the injury report
(Exhibit Ka-17) with post-nortem report (Exhibit Ka-13) and
the oral evidence of Dr. S.P. Mshra (PW5) anply show that
the deceased was fully conscious imediately after the attack
on him and that such conscious position renained for at |east
hal f - an- hour to one hour. As per the evidence available on
record, while the occurrence took place at 10.45 p.m the
deceased along with the accused were brought to the police
station by 11.10 p.m PW4 the ASI who recorded the statenent
of the deceased made it <clear that having regard to the
condition of the deceased, he quickly recorded the statenent
within 10 mnutes in order to send himto the hospital to get
himtreated. The above factors go to show that the statenent

as recorded by PW4 of the deceased was true and, therefore,
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the subm ssion that the deceased was not in a position to nake
the statenent cannot be accepted. In fact PW1 and 3 in one
voi ce stated that they heard the cries of the deceased after
the attack. | f the deceased was in a position to nake a | ong
cry after the acid attack, it can be safely concluded that he
woul d have definitely be in a condition to explain to the
police officer the manner in which the occurrence took place.
We, therefore, reject the said submssion of the |[earned
counsel for the appellant that the statenent of the deceased

as recorded by PW4 was not true.

14. Once we steer clear of the said hurdle then the question
arises as to whether the said statenent can be accepted as a
dyi ng declaration as has been done by the trial Court and as
approved by the D vision Bench of the High Court. The tria
Court while dealing with the contention made on behalf of the
appellant for not to rely upon the 161 statenent of the
deceased as a dying declaration rejected the said argunent in

SO nmany words:

“30. Regarding the dying declaration of the
deceased | have already nentioned that there are two
sets of dying declaration, one which was nmade by the
deceased before the witnesses immediately after the
I ncident and the other recorded by the investigating
officer at the police station u/s 161 C.P.C The
| earned counsel for the defence criticised the dying
declaration on the point that the investigating
of ficer himself introduced certain facts in it while
recording the statement u/s 161 C.P.C. by adding
the names and the addresses of the assailant and the
victim on the basis of the witten report, Ex.Ka2
due to which he argued that the sane was not at al
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reliable. In this regard I find that 1979 C.L.J
1031, Tihari Singh vs. State of Punjab, is contrary,
in which it has been held that the Head Constable
who recorded the dying declaration had stated in his
evidence that he put the question to the deceased
and recorded his answers. He also added that he
recorded what the deceased stated “in his own way”.
It does not nean that he recorded sonething other
t han what the deceased stated. Al that it neant was
that the |anguage was his, but the substance was
that of the deceased. |In the circunmstances, no
infirmty was attached to the dying declaration on
that account. | also find that the dying declaration
alleged to have been nade by the deceased in
presence of the wi tnesses, remains still wunaffected
by the argunent of the defence counsel, and in any
case, the presence of the wtnesses of fact at the
pl ace of the incident i mredi ately after its
occurrence, can not be doubted for the reasons
nenti oned above.”

15. The High Court also rejected the said subm ssion for not

relyi

ng upon the 161 statenent which otherwi se turned out to

be the dying declaration of the deceased. Before us, for the

first

time it was contended on behalf of the appellant that

the said statenent cannot be accepted as a dying declaration

for the reason that it was not attested by two respectable

W t ne

r egul

Cri m nal

sses as is required in para 115 of the ©police

ations. The said paragraph 115 reads as under:

“115. The officer investigating a case in which a
person has been so seriously injured that he is
likely to die before he can reach a dispensary where
his dyi ng declaration can be recorded should hinself
record the declaration at once in the presence of
two respectable w tnesses, obtaining the signature
or mark of the declarant and w tnesses at the foot
of the declaration.”

[ enphasi s suppl i ed]
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16. A reading of the said paragraph appears to be a guideline
issued to the investigating officers as to the precautions to
be taken while recording a dying declaration. It was stated
therein that such declaration can be recorded by the
i nvestigating officer hinself in the presence of two
respectabl e witnesses and obtain the signature or mark of the
declarant and the wtnesses at the foot of the declaration.
In the first place, such a guideline in the form of police
regulation can have no inpact on any superior statutory
prescription. Leaving aside such a proposition which does not
require to be considered in this case, the said para 115 w |
apply only in a grave situation where the victimis seriously
infjured and it would be inpossible conpliance of Section 32
(1) of the Evidence Act in its full rigour. Such qgui del i nes
have been issued to insure that at |east the basic requirenent
of recording such a dying declaration in the presence of two
respect abl e persons as wi tnesses while obtaining the signature
or mark of the victimhinself. It is relevant to note that the
sai d paragraph 115 nmakes a specific reference to the recording
of the dying declaration in which event alone such precautions
have to be ensured by the investigating officers and not when
Section 161 statenent is recorded which does not require the

signature of the author of the statenent.

17. Wiile keeping the above prescription in mnd, when we test

t he subm ssion of the | earned counsel for the appellant in the
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case on hand at the time when 161 C.P.C. statenent of the
deceased was recorded, the offence registered was under
Section 326, IPC having regard to the grievous injuries
sustained by the victim PW4 was not contenplating to
record the dying declaration of the victim inasmuch as the
victim was seriously injured and immediately needed nedical
aid. Before sending himto the hospital for proper treatnent
PW4 thought it fit to get the version about the occurrence
recorded fromthe victimhinself that had taken place and that
is how Exhibit Ka-2 cane to be recorded. Undoubtedly, the
statement was recorded as one under Section 161 Cr.P.C
Subsequent devel opnment resulted in the death of the victim on
the next day and the |aw enpowered the prosecution to rely on
the said statenent by treating it as a dying declaration, the
guestion for consideration is whether the subm ssion put forth

on behalf of the respondent counsel nerits acceptance.

18. M. Ratnakar Dash, |earned senior counsel nmde a specific
reference to Section 162 (2) C.P.C. in support of his
submi ssion that the said section carves out an exception and
credence that can be given to a 161 statenent by leaving it
like a declaration under Section 32(1) of the Evidence Act
under certain exceptional circunstances. Section 162 (2)
Cr.P.C. reads as under:

“162. (2) Nothing in this section shall be deened to
apply to any statenent falling within the provisions
of clause (1) of section 32 of the Indian Evidence
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19.

20.

Act, 1872 (1 of 1872), or to affect the provisions
of section 27 of that Act.”

Under Section 32(1) of the Evidence Act it has been provided
as under: -

“32. Cases in which statenent of relevant fact by
person who is dead or cannot be found, etc., 1is
rel evant - Statenents, witten or verbal, of relevant
facts made by a person who is dead, or who cannot be
found, or who has becone incapable of giving
evi dence, or whose attendance cannot be procured
wi t hout an anmount of delay or expense which, under
the circunstances of the case, appears to the Court
unreasonabl e, are thenselves relevant facts in the
foll owi ng cases: -

(1) Wen it relates to cause of death.- Wen the
statenment is nmade by a person as to the cause of his
death, or as to any of the circunstances of the
transaction which resulted in his death, in cases in
which the cause of that person's death cones into
questi on.

Such statenments are rel evant whether the person
who nade them was or was not, at the tinme when they
were nade, under expectation of death, and whatever
may be the nature of the proceeding in which the
cause of his death conmes into question.”

Goi ng by Section 32(1) Evidence Act, it is quite clear that

such statenent would be relevant even if the person who nade
the statenent was or was not at the time when he nade it was
under the expectation of death. Having regard to the
extraordinary credence attached to such statement fall under
Section 32(1) of the India Evidence Act, tinme and again this
Court has cautioned as to the extrene care and caution to be
taken while relying upon such evidence recorded as a dying

decl arati on.
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21. As far as the inplication of 162 (2) of C.P.C. is
concerned, as a proposition of law, unlike the excepted
ci rcunst ances under which 161 statenent could be relied upon
as rightly contended by I|earned senior counsel for the
respondent, once the said statement though recorded under
Section 161 Cr.P.C. assunes the character of dying declaration
falling within the four corners of Section 32(1) of Evidence
Act, then whatever credence that would apply to a declaration
governed by Section 32 (1) should automatically deened to
apply in all force to such a statenent though was once
recorded under Section 161 Cr.P.C. The above statenent of |aw
would result in a position that a purported recorded statenent
under Section 161 of a victim having regard to the subsequent
event of the death of the person nmeking the statenent who was
a victim would enable the prosecuting authority to rely upon
the said statenent having regard to the nature and content of
the said statenent as one of dying declaration as deenming it
and falling under Section 32(1) of Evidence Act and thereby
commend all the credence that would be applicable to a dying

decl aration recorded and cl ai nred as such.

22. Keeping the above principle in mnd, it can be stated
Wi t hout any scope for contradiction that when we exam ne the
claim nmade on the statenent recorded by PW4 of the deceased
by applying Section 162 (2), we have no hesitation in holding

that the said statenent as relied upon by the trial Court as
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an acceptable dying declaration in all force was perfectly
justified. W say so because no other conflicting circunstance
was either pointed out or denonstrated before the trial Court
or the High Court or before us in order to exclude the said
docunment from being relied upon as a dying declaration of the
deceased. W reiterate that having regard to the manner in
which the said statement was recorded at the tine when the
crime was registered originally under Section 326 IPC within
the shortest tine possible within which it could be recorded
by PW4 in order to provide proper nedical treatnment to the
deceased by sending him to the hospital, wth no other
intention pointed out at the instance of the appellant to
discredit contents of the said statenent, we hold that the
reliance placed wupon the said statenent as the dying
declaration of the deceased was perfectly justified. Havi ng
regard to our above conclusion, the said subm ssion of the

| earned counsel for the appellant al so stands rejected.

23. The other subm ssion of |earned counsel for the appellant
was that the absence of the acid marks on the body of the
accused belies the case of the prosecution. At the very
outset, it wll be relevant to note that the recovery neno
Exhibit Ka-1 disclose recovery of gloves which were marked as
exhibit 4 before the trial Court. The chemical report marked
as Ka-18 discloses the rubber gloves apparently used by the

appel lant while carrying out the offence of pouring acid on
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t he deceased. Exhibit Ka-18 discloses that the burnt pieces of
rubber gloves had the content of acid on it. Therefore, when
the appellant had taken every precaution to ensure that while
throwng acid on the deceased, he was not injured in any
manner, the absence of any such injury on him can have no

effect in the case of the prosecution.

24. The other argunment was that the appellant |ost his father
and that on the day of occurrence he attended the cerenony in
menory of his father and that when he was in such a distress
situation, he would not have commtted the offence of nurder
W do not find any substance in the said feeble subm ssion in

order to deal with the sane in very nany details.

25. The other discrepancies pointed out such as the street I|ight
was not shown in the site plan and, therefore, PW 1, 2 and 3
could not have wtnessed the incident, that the gloves were
not seized and that the appellant was a snmall grocery shop
owner and there was previous crimnmnal background and,
therefore, the appellant could not indulge in such a crine to
pour acid on the face of the deceased are all argunents of
desperation. Further sonme such submissions are all trivial
factors submtted before us which we find do not in any way
affect the case of the prosecution which was fully established

by |l egally acceptabl e evidence placed before the Courts bel ow.

26. Reliance was placed upon Ravi kumar alias Kutti Ravi v. State
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of T.N. - 2006 (9) SCC 240 for the proposition that fully
supports the case of the prosecution wherein this Court held
“once the Court is satisfied that the declaration is true and
voluntary, it wundoubtedly, can base its conviction on the
dying declaration wthout any further corroboration. | t
cannot be laid down as an absolute rule of |aw that the dying
declaration cannot form the sole basis wunless it is
corroborated. The rule requiring corroboration is nerely the

rul e of prudence”.

27. As in the case on hand we have found that the statenent
under Section 161 C.P.C. which was relied upon as dying
declaration, fulfilled the requirenent, every provision of the
| aw and fact. We, therefore, find that the said judgment fully
supports the case of the prosecution in affirmng the

convi ction inposed on the appellant.

28. Reliance was placed upon the decision in Suresh Chaudhary v.
State of Bihar - 2003 (4) SCC 128 for the proposition that
t hough 10O seized certain mattresses and durries fromthe pl ace
of the incident which were bl oodstained, and the sane were not
sent to the chemical examner and this failure added to the

i st of suspicions pointed out by the defence.

29. The relevant conclusion in para 12 of the said decision is
to the follow ng effect:

“12......... . Then again we notice, though PW 13, the 10
stated in his evidence that he has seized certain
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mattresses and durries from the place of the
i ncident which were bl oodstained, the sane were not
sent to the Chem cal Exam ner for establishing the
fact that these durries seized fromthe place of the
i ncident were actually used by the victinms which
m ght have supported the prosecution case if the
bl oodstains were to be proved to be that of the
victins. This failure also adds to the list of
suspicions pointed out by the defence. Al these
onmi ssions _and contradictions also add to the |ist of

doubtful circunstances pointed out by the defence in
the prosecution case.”

(Enphasi s added)

30. In the said decision the version of the sole eye w tness was
not relied upon inasmuch as he was found to be an interested
wi tness and the other evidence also did not support the case
of the prosecution. There was also inordinate delay in
sending report to the Magistrate under Section 157 (1) Cr.P.C
The failure on the part of the prosecution to recover the
weapons was one other relevant factor which was referred to in
order to set aside the conviction. Therefore, apart from not
sending the recovered blood stained material for chem cal
exam nation, there were various other serious infirmties in
that case which all put together persuaded this Court to
interfere with the conviction. W, therefore, do not find any
support from the said decision. Not sending of the clothes of
the deceased for chemical examnation is an isolated factor
whi ch shoul d not cause any dent in the case of the prosecution
when the case of the prosecution was otherw se established by
abundant | egal evidence. Therefore, the said decision also
does not persuade us to interfere with the conviction and

sentence i nposed on the appellant.
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31. Having regard to our above conclusion, we do not find any
merit in the appeal. The appeal fails and the same is
di sm ssed.

....................... J.
[ Swat ant er Kumar ]

.............................. J.
[ Fakki r Mohamed |brahimKalifull a]

New Del hi ;
Decenber 6, 2012
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| TEM NO. 1B COURT NO. 8 SECTI ON | |

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
CRI M NAL APPEAL NQ(s). 1709 OF 2009
SRI BHAGWAN Appel [ ant (s)
VERSUS
STATE OF U. P. Respondent ( s)

Date: 06/12/2012 This Appeal was called on for pronouncenent of
j udgnent today.

For Appel | ant (s) M. MP. Shorawal a, Adv.

For Respondent (s) M. Anuvrat Sharm, Adv.

Hon' ble M. Justice  Fakkir Mohaned
| brahim Kalifulla pronounced the judgnent of
the Bench conprising of Hon'ble M. Justice
Swat anter Kumar and Hi s Lordship.

Appeal is dismssed in terns of the
signed reportabl e judgnent.

(O. P. Sharm) (MS. Negi)
Court Master Court Master
(Signed reportable judgnent is placed on the file)
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