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se appeals by the grant of ~ special |eave are
directed ' agai nst a cormon order of ‘the Hi gh Court
in Inconme ' Tax Reference Nos.87 and 88 of 1974 in
terns of the order of Reference by the Income Tax
Appel late Tribunal, ~Delhi Branchin respect of
Assessment Years 1964-65 and 1965-66. ~The Tribuna
has referred the following two questions to the
H gh Court for the above-nentioned assessnent years
1964-65 and 1965-66. For the assessment. year
1964-65 the question reads as below "Wether on
the facts and in the circunstances of the |case,
I ncome Tax Appellate Tribunal was right in holding
that the profit arising fromthe working of the two
cenent factories situated in Pakistan for the year
1.10.1962 to 30.9.1963 was taxable in the hands of
the applicant conpany?"

for the assessnent year 1965-66 the question was:

ether on the facts and in the circunstances of the
case, the Incone Tax Appellate Tribunal was right
in holding that the profit arising fromthe working
of the two cenent factories situated in Pakistan
for the year 1.10.1963 to 30.9.1964 was taxable in
the hands of the applicant conpany?"

H gh Court however, answered the questions in the
affirmative for both the assessnent years and hence
these appeal s.

this juncture, it would be convenient to advert to
the contextual facts briefly. The assessee Daln a
Cenment Limited, the owner of two cement factories
situated in Pakistan, by an agreenent in witing
dated 24th July, 1962 agreed to sell and transfer
to one Maneckji, its properties and assets in
Paki stan represented in the two cenent factories.
The facts depict further that subsequent to the
agr eenent , the parties did ent er into a
suppl enental agreenent on 2nd Novenber, 1962. We
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would refer to both the agreenents presently but
before so doing, to conclude the factual aspects be
it noted that the assessee in its return of income
for the assessment year 1964-65 on 30th June, 1964
recorded the total income as Rs.24,28,675/- but
subsequently on a revised return, filed on 20th
Novenber, 1968, the total income shown was reduced
to Rs.1,40,852/-. Simlarly for the year 1965-66,
the return filed on 30th June, 1965 recorded the
total incone of Rs.24,58,314/- but the revised
return depicted a loss of Rs.2, 45,6 786/-. The
original return however did not include profits
from the working of the two Pakistan factories but
only the interest incone for the two year period
from 1.10.1962 to  30.9.1964 which however was
deleted in the revised return on the ground of non-
receipt of the same.. The Income Tax O ficer did
however~ reject the contention that the profit from
the two factories belong to M. Maneckji or his
nom nee with effect from 1.10.1962 and t he

i-ncome-t ax Oficer’s assessnent i ncl uded t he
profits of the two conpanies in the total inconme of
the assessee company for both the years. On  an

appeal to the Appellate Assistant Conm ssioner the
order of the I'ncome Tax O ficer stood confirmed for
both the years. Simlar is the order of the
Tri bunal in the appeal by the assesssee by
recording. a finding that -profits arisen after
30.9.1962 ‘and before 30.9.1964 were taxable in the
hands of the assessee conpany. Subsequently the
matter cane up before the ~Hi gh Court for
consi deration of the above noted two questions and
the High Court as noticed above answered the sane
in the affirmative. It would be convenient at this
juncture however to —advertto the terms of the
agreement dated 24th July, 1962 which inter alia

contained the following: "........... and wher eas,
the conmpany has agreed to sell and transfer to M.
Maneckji all its properties and assets in Pakistan

pertaining to the said business nentioned briefly
in the preceding paragraph and set out in detai

hereinafter for the consideration and upon  the
terns and conditions her ei nafter appearing. ."
. The consideration for the said sale shal

be ascertained in the follow ng manner and the
total sumthereby ascertained (Il ess the deduction
of Rs.20,00,000 (rupees twenty lacs) therefron) is
hereinafter called "the purchase price". a). the
price to be paid by M. Maneckji for all the fixed
assets to be nore fully described in the Schedul e
her ei nbefore nentioned shall be their value in the
books of accounts of the Company on the 30th day of
Sept enber, 1962 hereinafter called "assessment day"
subject to adjustnents at book prices for fixed
assets bought, sold, damaged or destroyed between
assessment day and the date on which t he
transaction is conpl etd her ei nafter call ed
“conpl etion day" (normal) wear and tear excepted);
b) the price to be paid by M. Mneckji for al

stores including firebricks, grinding nedia, gunny

bags, spare parts, general stores, coal and
m scel | aneous itenms to be transferred to M.
Maneckji shall be their value in the books of

account of the Conpany upon assessnent day, subject
to the adjustment at book prices for the above
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f)

itenms bought, manufactured, in process damaged,
sold or destroyed between assessment day and
conpl etion day; c) the price to be paid by M.
Maneckji for all goods in transit, raw materials,
in process, cl i nker (hal f made cenent),
manuf actured cement, firebricks manufactured by
Dandot Factory, shall be their value in the books
of account of the Conpany upon assessnent day,
subject to adjustnment at book prices for the above
items bought, manufactured, in process, danmaged,
sold or destroyed between assessment day and
conpl etion day; d) cash shall be transferred at
par ;" "18. ... The conpl eti on of the
transaction is subject to the approval of the
Governnent al agencies of both India and Pakistan to
the extent ~of such approvals as nay be necessary
and required by lawfor the effectuation of this
Agreenent and M. Maneckji will use his best
endeavours to obtain all the said approvals from
the Governnent of Pakistan. The Conpany hereby
undertakes on its part-'to use its best endeavours
to obtain all the said approvals from the
CGovernment of | ndia. 19. The transfer of the
subj ect matter of this Agreement shall be conpl eted
on or before the 31st Decenber, 1962 and unless
ot herw se nut ual |y agreed in witing, this
Agreenent. shall expire upon that day. 20. Thi s
agreenment '« and/ or the subject matter hereof may be
transferred to anybody corporate formed and
controlled by M. Mneckji, if so required and the
Conpany shall be bound to effect the transfer as if
such body corporate were a party hereto." It would
al so be convenient at this juncture to note sone of
the terns of the Suppl enental Agreement as bel ow
"Now therefore it is agreed by and between the
parties that: C ause 2 of the said agreenent shal
be deleted and replaced by the follow ng ' d ause:
"The consideration of the said sale ‘shall be
ascertained in the following manner and total sum
t her eby ascert ai ned (less the ~deducti on of
Rs. 20, 00, 000/ - therefronm) is hereinafter called the
purchase price. a) The price to be paid by M.
Maneckji for all the fixed assets shall be their
val ue in the books of account of the Conpany on-the
30th day of Septenmber, 1962 hereinafter called
"assessnent day".

...................... d) Al cash held by the
Conpany in Pakistan as on 30th Septenber, 1962
shal |l be transferred at par

I nvestments and Governnent securities shall be
transferred at average market price on assessnent
day except that the shares held by the Company in
Dal ma Cenent (Pakistan) Ltd., a wholly owned
subsidiary shall be transferred at the net worth of
the shares determined with reference to the Bal ance
Sheet of Dal nmia Cenent (Pakistan) Ltd., as on 30th
Sept enber, 1962.

The price to be paid by M. Maneckji for all the
Conpany’s | oans, advances outstandi ngs and other
debts standing to the credit of the Conpany shal
be their value in the books of the Conpany on
assessment day.
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i nterest payable by M. Maneckji at six per cent
annum on the purchase price shall be calcul ated
with effect fromlst October 1962 and paid in the
manner provided in para 3 (b) of the sai d
agr eenent .

The profit and | oss arising fromthe operations of the

Conpany during the pe riod subsequent to 30th
Sept enber, 1962 shall, in the event of the
conpletion of the sale transaction in accordance
with the said agreenent, be to the account of M.

Maneckj i . The operations of the Conpany’ s
factories and business in Pakistan shall, however,
continue to remainwunder the full and undi sturbed
control, and direction of the Conpany as hitherto,

and nothing stated herein shall be construed as
permtting in any manner interference on the part
of M. Mneckji with the conduct of the business
and operations of the factories until the sane are
transferred to M. Maneckji on the conpletion of
the transacti on.

supercession of para 5 of the said agreenent, it is
hereby agreed that the all liabilities of the
Conpany relating to the period wuptill 30t h
Sept enber, 1962 which may relate to-the properti es,
assets and prem ses hereby transferred shall be the
sol e responsibility of “the Conpany and M.
Maneck] i shall be responsible for “all such
liabilities in respect of the period comencing 1st
Oct ober 1962."

Incidentally, be it noted that the Principal Agreenent

dated 24th July, 1962 though had a tinme limt, the
same, by consent of the parties and by way of
Suppl erental  Agreenment. (was extended fromtinme to
time and the period of conpletion of the purchase
was extended till 30.9.1964 and it is on that date
the parties did enter into a Sale Deed for transfer
of rights by the assessee Dal nia Cenment Ltd. i'n
favour of Pakistan Progressive Cenment |ndustry.

Vel | apal | y, the | earned Seni or Advocate appearing
in support of the appeal was rather enphatic in his
contention that the H gh Court was in clear error
by reason of its reliance on the fact of physica
control of the factories rather ‘than to. the
ownership or the title to the profits  which was
entirely a matter of agreenent between the / buyer
and the seller. The factumof non interference by

M. Maneckji in the conduct of the business and
operations of the factory wuntil the sane are
transferred to M. Maneckji on completion of the
transaction, it appears has had wei ghtage with the

High Court. The Appellant contended that the Hi gh
Court has otherw se misread and nisapplied the | aw
pertaining to accrual of profits by reason of the
fact that the supplenmental agreenent itself records
that the profits have to be to the accounts of M.

Maneckji. The High Court in this context observed:
"profits would arise sinmultaneously by the conduct
of business and running of the factories. It s

true that as per clause 3 of the Supplenental
Agreenent dated 2nd Novenber, 1962, profits have to
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be to the account of M. Maneckji but that would
be only in the event of conpletion of the sale
transaction by a particular date which would be an
event to take place subsequent to the accrual of
the profit.” ... ... .. ... ... . ... . when
the business and operation of the factory is to be
effected by the assessee Conpany without any
interference by M. Mneckji or his nomnee and
the sale transaction is yet to take place which may

take place or may not take place. In such a
situation there will be no stoppage of accrual of
profits to the assessee conpany. It is true that

cash in hand as well as in the Bank, and all bills
and notes of the bank would al so stand transferred
but that will take place on a future date when the
Sale Deed is executed. |In respect of an event
which is yet to take place overriding title does
not come into existence, accrual of profit can only
be stopped if an overriding title is created before
the accrual of the profits....". Wile at the
first— blush the reasoning seems to be rather
attractive but on consideration of the issue on a
wi der perspective the H gh Court cannot but be said
to be in-clear error. For the year 1965-66 when
the order of ‘assessment was nade, the profits were
ascertained on 30th Septenber, 1964 and t he
property 'was itself transferred, as such question
of accrual of profit, on account of the transferred
assets, does not and cannot arise. Be it noted
that conpletion of sale transaction ought to be
attributed its normal neaning and inthis regard
contextual facts should also be |ooked into and
considered in the proper perspective. The sale
transaction in fact has taken place and as such
there being any contingency, as was there at the
earlier point of tine, does not arise. The event
has taken place and the Supplenmental Agreenent
dated 2nd Novenber, 1962 nakes the situation clear
and categorical. The parties agreed the relevant
date to be 30th Septenber, 1962 and not the
conpletion of sale. dause 3 of the agreenent of
whi ch, the H gh Court made a special reference and
interpreted that by reason of the contingent event
which would be subsequent to the accrual of
profits, the profit cannot but be treated tobe in
the hands of the assessee does not w thstand the
test of correctness. The Hi gh Court has not Ilaid
any inmportance to the event which stands conpl eted
by reason of the sale agreenent. There is no
guestion of enabling the assesssee to retain the
profit in its own hand after the ‘sal e agreement’

The event as noticed above, has taken place and by
reason of the event and in terns of the provisions
of the agreement question of tracing the profit _in
the hands of the assessee does not and cannot
ari se. In any event profits of a business do not
accrue from day to day but at the end of the
accounting year. Profits were ascertained on 30th
Sept enber, 1964 when the property was transferred
as such for the year 1965-66 as noted above,
question of profit accruing to the assessee does
not arise. As a nmatter of fact the profit stands
diverted to the purchaser in terns of and in
accordance with the agreenent dated 24th July, 1962
read with Suppl errent al Agreenent dated 2nd




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 10

The

"In

"t

"t

Novenber, 1962 and the date of actual transfer of
the factory in question which, in fact, has taken
place on 30th Septenber, 1964 does not alter the
situation. The incone stands diverted by an
overriding title as a matter of fact even before
the accrual

concept of diversion of incone by an over-riding
title has been very lucidly explained by this Court
in CITv. Sitaldas Tirathdas's case [1961 (41) ITR
367] in the manner foll ow ng: -

our opinion, the true test is whether the anount
sought to be deducted, in truth, never reached the
assessee as his incone. bligations, no doubt,
there are in every case, but it is the nature of
the obligation whichis the decisive fact. There
ii's a difference between an anpbunt which a person is
obliged to apply out of his income and an anount
which by the nature of the obligation cannot be
said to be a part of the incone of the assessee.
Wher eby the obligation inconme is diverted before it
reaches the assessee, it is deductible; but where
the income is required to be applied to discharge

an obligation after such i ncomre reaches the
assessee, the sanme consequence, in |law, does not
fol | ow. It is the first kind of paynent which can

truly be' excused and not the second. The second
paynment is ‘nerely an-obligation to pay another
portion of -one’'s own incone, which has been
received and is since applied. The first is a case
in which the income never reaches the assessee, who
even if he were to collect it, does so, not as part
of his incone, but for and on behal f of the person
to whomit is payable."

Travancore Sugars & Chem cal’'s case [1973/(88) ITR
1], this Court reiterated the sane ‘test and
observed: -

is thus clear that where by the obligation incone
is diverted before it reaches the assessee, it is
deducti bl e. But, where the incone is required to
be applied to discharge an obligation after such
i ncome reaches the assessee it is nerely a case of
application of income to satisfy an obligation of
payment and is therefore not deductible.”

this context, reference to a Bench decision of the
Calcutta High Court in the case of Conm ssioner of

I ncome Tax Vs. Jhanzie Tea Association- [ 1989
(178) ITR 296] also seens to be apposite. S.C. Sen
J. (as His Lordship then was) in the |ast  noted

deci si on observed: -

is true that the incone-tax liability cannot be
assigned by any agreenment. The Revenue is entitled
to proceed agai nst the person who earned the incone
but where the inconme has been diverted by an
overriding title even before accrual, then the
Inconme-tax O ficer cannot proceed to assess the
i ncone thus diverted as the inconme of t he
transferor. In this case, not only had the tea
estates been transferred but the inconme accruing
therefrom had also been transferred to t he
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purchaser wth effect fromJanuary 1, 1969. Al
its manufacturing activities as fromthat date were
on behal f of the pur chaser. The i ncone
attributable to the manufacturing activity accrued
to the purchaser. The income attributable to the
manuf acturing activity accrued to the purchaser. |
fail to see howthe inconme realised fromsale of
such tea can be assessed as the income of the
vendor .

this connection, reference may be nmade to the
observations mde by GK. Mtter, J. in the case
of CIT Vs.Tea Producing Co. of India Ltd. (1963)
48 | TR 200 (Cal), where it was stated that before a
person coul d be assessed under Section 10, it nust
be shown that it was he who carried on the
busi ness, prof ession or vocation and in the case of
a business, it was 'open to any person to put
anot her person in char ge t her eof al t hough
ostensi bly such person appeared to be carrying on
the business, inTreality the business was that of
the person who owned- it and under section 10 of the
Act such owner of the business would be the

assessee. It was observed in that case that (at
page 206):
a business carried on by Aiis transferred to B as

from a certain point of time, B ‘alone can be
assessed to tax in respect of the period subsequent
to the change of the ownership. A and B nay agree
that any profits or loss of the business as froma
date anterior to that of the change of ownership
will be on B's account. |n such a case, A wll
have to account to B for the income and profits of
t he busi ness covered by the period of the agreenent
and A may be held to have carried on the business
as B's agent fromthe agreed date."

Simlar is the view expressed by the Bonbay H gh Court

in the case of Commisisioner of Incone Tax Vs.
M D. Kanoria [1982 (137) ITR 137]. The law thus
seens to be well-settled by a | ong catena of cases
to the effect that in the event of their being a
di version of income by overriding title, ~question
of the income being assessed in the hand of the
assessee does not and cannot arise. Be it noted
here, that at no stage of the proceeding up to the
H gh Court, there was any dispute as regards
assessee’'s contention of diversion by  overriding
title. The finding of the H gh Court that issue of
overriding title on the basis of an event which is
yet to take place, being not available in the facts
of the mtter under consideration, cannot in our
view be said to be a correct appreciation of . law,
since on the date of assessnent, the event has
already taken place and an overriding title has in
fact been created by operation of law and there is
no escape from it and as such we are wunable to
record our concurrence therewth.

Vel | apal | y, on the next count contended that the
H gh Court’'s finding as regards the applicability
of Section 60 of the Act is also totally
unwarranted having due regard to the | anguage of
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Section 60 and Section 63. For conveni ence sake

Sections 60 and 63 are set out hereunder: "Section
60. Transfer of inconme where there is no transfer
of assets- Al incone arising to any person by

virtue of a transfer whether revocable or not and
whet her effected before or after the comencement
of this Act shall, where there is no transfer of
the assets from which the incone arises, be
chargeable to incone-tax as the income of the

transferor and shall be included in his tota
i ncome. "
"Section 63. "Transfer" and "revocable transfer”

defined- for the purposes of Sections 60,61 and 62
of this Section-

(a) a transfer shall be deenmed to be revocable if -
(i) it contains any provision for the re-transfer
directly or indirectly of the whole or any part of
the incone or assets to the transferor, or

(ii) it, in any way, gives the transferor a right to
re-assunme power directly or indirectly over the
whol e or any part of the incone or assets;

(b) "transfer" includes any settlenent, trust,
covenant, agreenment or arrangenment."

The Hi gh Court while dealing with the natter observed:
"Section 60 contenplates as to how the inconme would
be <chargeable to income tax when there is no
transfer of the assets from which income has

ari sen. Section 63 clause (b) defines the word
"transfer” to include any settlenent, trust,
covenant, agreenment or arrangenent . | f any
docunent of the nature nmentioned in clause (b)
exists, it would be considered to be a transfer.
In the present case, there are agreenents  between
the parties. The agreenents between the parties
would be considered to be transfer but in fact,
transfer of assets had not taken place till™ 30th
Sept enber, 1964. So, whatever incone has arisen

prior to the transfer of assets, Section 60 clearly
contenplates that such an incone which has arisen
before the actual transfer of assets ~has taken
pl ace, would be chargeable to incone tax as. the
incone of the transferor and shall be included in
his total income.

In the present case, up to 30th Septenber, 1964, there
was no transfer of assets and under clause-3 of the
suppl enental agreenent dated 2.11.62, the profits
had to be to the account of the transferee on
conpletion of the sale transaction. Even if there
is an agreerment for diversion of the profits prior
to 30th Septenber, 1964, still, in our opinion, in
the light of the provisions contained in Section
60, the profits would be taxable in the hands of
the assessee conpany."
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is this finding of the H gh Court which has been
criticised by the appellant and we do find sone
justification in that regard by reasons of the
specific |anguage used by the legislation Section
60 of the Act, has its application only to a case
where incone accrues to the transferee but the
income earning asset or source of incone remains
with the transferor. As a matter of fact this
finding of the H gh Court that incone accrued to
the Transferor stands contradicted by the finding
that Section 60 has its due application in the
facts of the matt er under consi derati on

Incidentally, Section 63 contains a rather specia
definition of "Transfer" for the purposes of
Sections 60 to 62 and inter alia includes an
"agreement" ~and in this case the very existence of
the agreement to transfer dated 24th July, 1962
rules —out and totally excludes the application of
Section 60 of the Act. The Tribunal however
recorded a finding different fromthat of the Hi gh
Court- as regards the issue of applicability of
Section 60 of the Act. The Tribunal recorded:-
"Nor are inclinedto accept the contention of the
Departnental Representative that even under Section
60 the profits accruing after  30.9.1962 were
chargeable /in the hands of the conpany. For one
thing the underlying assunption of this argunent
would be' that incone had actually accrued to
Maneckji or ‘his nom nees whereas for reasons given
earlier we are unableto accept this assunption

Mor eover, according to our reading of Section 60 it
relates to an arrangenent or settlenent “according
to which both the transfer of ~income ‘and the
retention of the ownership of the assets formparts
of one schene."

view of the above, we do feel it expedient to
record that the Tribunal’s finding as regards the
applicability of Section 60 cannot but be ascribed
to be otherwise in accordance wth the known
principles of Iaw having due regard to |anguage
used therein and the H gh Court unfortunately, we
are constrained to record, has in fact m sconstrued
t he provision and thus fell ~into~ an _error
Significantly, however, the Tribunal whil e dealing
with the matter has recorded in its order "we are
painfully aware of the fact that the case of the
assessee is a hard one, that the assessee had not
received any part of the purchase price so far and
that the position regarding the adjustnment of
profits earned earlier is equally bad. But we have
to apply the provisions of law as we find  them
uni nfl uenced by the hardshi ps through which though
no fault of its own some assessee mmy have to
pass." Wile we appreciate the synpathy of the
Tribunal towards the assessee and record that hard
cases do not nake bad |aws but both the Tribuna
and the High Court erred in appreciating the true
perspective of the factual matrix of the matter in
issue read with the law as noticed above. The
other aspect of the matter ought also not to be
lost sight of towit: the assessnent of capita
gai ns: There appears to be clear inconsistency
between the assessment of capital gains on the
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transfer of the factories on one hand and finding
on accrual of inconme since the conputation of
capital gains was effected by treating the gross
amount of consideration as the sale price. The
I ncome-tax O ficer thus by inplication accepted the
profits as belonging to the transferee and not to
the Transferor - otherwi se, the net ampbunt paid
al one ought to have been taken as the sale price.
The High Court’s judgnent therefore, does not only
suffer from apparent inconsistency but on a
totality of t he situation is i nherently
contradictory. In the contextual facts and having
due regard to the provisions of law as noticed
above, the H gh Court’s affirmation to t he
guestions raised stands negated and are thus
answered in the negative and in favour of the
assessee. In “the prenises the Appeals succeed.
The judgnment and order of the H gh Court stand set
aside along with the order of the Tribunal as al so
t hat of t he I'ncone- tax Aut horiti es. The
respondent-tax authorities are directed to take
steps in accordance with |law, having due regard to
the observations nmade herein before in this
j udgrent . There shall, however, be no order as to
costs.




