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ACT:

Limtatior, Act 1963 :

S. 12-Exclusion ~of time taken in obtaining copy of
j udgrment appeal ed from Applicability of Order XLI Rule 1-
Suit tried al ongwith another suit-Comron judgnment dism ssing
the suit-Appeal -Tinme taken in obtaining copy of judgment by
plaintiffs in one suit-Wether plaintiffs in the other suit
entitled to claimthe benefit for purposes of limtation

Code of Civil Procedure, 1908

Order XLI Rule 1-Qnject and applicability of-Wether
controls the provisions under the Limtation Act.

HEADNOTE:

The appel | ant and Respondents Nos. 6 and 9 filed a suit
in the District Court. The suit was transferredto a Sub-
Judge, who tried it along with another suit filed by other
plaintiffs. By a comon judgnent . he di smi-ssed the
transferred suit as also the other suit. The plaintiffs in
the other suit applied for a certified copy of the judgnment
and after obtaining the sane filed an appeal before the Hi gh
Court. The plaintiffs in the transferred suit also applied
for a certified copy of the judgnment, but the application
cane to be dism ssed for non-remttance of printing charges.
However they obtained a copy of decree and filed an appea
before the H gh Court beyond the period of limtation.”  Copy
of the judgrment of the Sub-Judge with the seal of the /Court
was also filed. It was explained that they were under bona
fide belief that the copy of the judgnment obtained by the
plaintiffs in the other suit could be nade use of and that
it was not necessary for themto obtain the copies  of
judgrment separately. It was pleaded that the tinme taken in
obtaining certified copies of judgnent by the plaintiffs in
the other suit should al so be excluded in the case of the
plaintiffs in the transferred suit. The H gh Court rejected
the application and consequently did not accept the appeal
It was held that the plaintiffs/appellants could not take
advantage of the certified copy of the
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judgnent obtai ned by another person. Being aggrieved agai nst
the sai d orders of the H gh Court, one of the

pl ai ntiffs/appellants preferred the present appeal by
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speci al | eave.

On behalf of the appellants, it was contended that
since the plaintiffs in the other suit have already filed a
certified copy of the judgnent, the filing of the sane by
the plaintiffs in the transferred suit should have been
di spensed with; that the proviso to Order XLI Rule 1 CPC
clearly applied to the case; that a nenorandum of appea
need not necessarily be acconpanied by a certifed copy of
the judgnent obtained by the appellant hinself; and that the
copy of the conmon judgrment obtained by the plaintiffs in
the other suit could be used by the plaintiffs in the
transferred suit and in this view of the matter, the appea
filed was within tine.

The Respondents contended that the opposite party has
neither filed any separate application for condonation of
del ay nor urged any ground-in support of their claim except
stating that they bonafide believed they could nake use of
the copy of comon judgnent obtained by the plaintiffs in
t he ot her 'suit.

Di sm ssing the appeal, this Court

HELD 1. The entire purpose of introducing the proviso
to Oder XLI Rule 1 CPC, wasto avoid extra expenses where
nore cases than one were disposed of by common judgrment and
the Appellate Court was authorised to dispense wth the
necessity of filing nore than one copy of the Judgment. It
was no doubt made clear by adding the proviso to Order XLI
Rule 1 CPCthat the filing of the certified copies of the
judgrment coul d be dispensed with where two or nobre appeals
are filed against the common Judgnent by the sane appell ant
or by different appellants. It -only deals with the provision
as to what docunents should be acconpanied along with the
nmenor andum of appeal . The provisi on has no relevance nor can
control the provisions of limtation which are contained
separately under the Limtation Act, 1963 [554-E, F]

2. Adnmittedly the plaintiffs filed the nenorandum of
appeal in the H gh Court against the Judgnent and decree
passed by the Subordinate Judge. ‘The nmenorandum of appea
was acconpani ed by a certified copy of the decree as well as
a printed copy of the comon judgnent. The appel l'ant ~cannot
claimany benefit of the proviso to Oder XLI Rule 1 CPC
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and as a consequence thereof the benefit of the tine spent
in obtaining the certified copy of the judgnment by the
plaintiffs in the other suit. The proviso permts the
Appel l ate Court to dispense with the filing of nore than one
copy of the Judgnent in order to save the expenses, but in
the present case the plaintiffs had already fileda printed
copy of the judgnent of the Subordinate Judge and as .~ such
there was no question of seeking any order. from the
Appel l ate Court for dispensing with the filing of nbre/ than
one copy of the judgnent. [554-G H, 555-A B]

3. The appellant and respondents Nos. 6 to 9 who were
plaintiffs in the transferred suit had filed certified copy
of the decree under challenge along with the nenorandum- of
appeal and the time in obtaining the certified copy of the
decree can be excluded in conputing the limtation and there
is no dispute that such tine has been excluded but even
after excluding such time the appeal was barred by
[imtation. So far as the printed copy of the judgment filed
along with the nenorandum of appeal, it did not contain the
necessary particulars regarding the person who nmade the
application, the date of application, the date of issue, the
date notified for receiving the sane as required in Rules
253 and 254 of the Cvil Rules of practice in order to
entitle the appellants to claimextension of tinme under
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Section 12(3) of the Limtation Act, 1963. [555-C F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 1819 of
1992.

From the Judgnent and Order dated 9.2.1984 of the
Kerala High Court in CMP. No. 32544 of 1983.

E.MS. Anam for the Appellant.

G Viswanatha lyer, N. Sudhakaran and Ms. K prasanth
for the Respondent.

The Judgrment of the Court was delivered by

KASLIWAI, J. A short but interesting question of lawis
i nvolved in this appeal. The appellant and respondents Nos.
6 to 9 field a suit in the District Court Alleppy which was
transferred to the Court of Subordinate Judge, Mavelikara
where the suit was nunbered as O S. No. 105 of 1980. This
suit was jointly tried along with O S. No. 21 of 1979 filed
by other plaintiffs. The Subordinate Judge by a comon
Judgnent dated 27.8.1982
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di smssed both the suits. The plaintiffs in OS. No. 21 of
1979 applied for certified copy of the Judgment on 27.8.1982
itself while the plaintiffs in OS. No. 105 of 1980 applied
for certified copy of the Judgnent and decree on 28.8.1982.
The certified copy of the Judgnent was delivered to the
plaintiffs in O S No. 21 of 1979 on 20th August, 1983 and
they filed First Appeal No.504 of 1983 in the High Court on
31.10.1983. In the case of the applications filed by the
plaintiffs in OS. No. 105 of 1980 the office -called upon
them to produce copying sheets for the decree and printing
charges for the Judgnment. Copying sheets were produced on
10. 3. 1983 but the printing charges for the Judgnent were not
remtted and as such the application for copy of the
Judgnment was dismi ssed on 17.3.1983. The copy of the decree
being ready was notified for delivery on 22.3.1983 but the
same was actually taken on 10.6.1983. The appellant and
respondents Nos. 6 to 9 filed appeal in the Hgh Court on
5.11.1983 and along with the neno of appeal a printed copy
of the Judgment with the seal of the Court was also filed.
There was no indication in the printed copy of the Judgnent
as to on whose application the sane was issued, or the date
of application of the date of production of printing charges
or the date notified for receiving the sane or when the sane
was delivered and other details necessary to be nentioned in
a certified copy as required under Rule 253 and 254 of the

Cvil Rules of Practice. As the appeal was barred by
limtation by 137 days the office raised an objection
regarding linmtation. The Registry pointed out sone nore

defects. The papers as such were returned for curing the
defects. The Advocate appearing for the appellants | again
submitted the appeal with the followi ng endorsenment  "The
above appeal is filed alone with an application to receive
the sanme to file. The above application may be sent to the
Bench for orders. Qther defects are cured". The application
referred to above was registered as CM No. 32544 of 1983.
The application was al so supported by an affidavit. In the
affidavit it was stated that the original suit No. 105 of
1980 was tried and heard along with O S. No. 21 of 1979. The
Lear ned Subordi nate Judge passed a consolidated Judgnent in
the two suits. The printed copies of the Judgnent rendered
in the case was applied for by the plaintiffs in the other
connected suit OS. No. 21 of 1979, and so the appellants
(plaintiffs in OS. No. 105 of 1980) were led to believe
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that it would not be necessary to obtain the printed copies
of the Judgnent separately in OS. No. 105 of 1980. It was
further averred in the affidavit that the appel | ant s
bonafidely though that the copies that would be made
available to the plaintiffs in OS. No. 21 of 1979 could be
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nmade use of by the petitioners for preferring their appeal
The appellants in substance placed reliance on Section 12
(3) of the Linmtation Act, 1963 and argued that the tine
taken for obtaining the certified copies of the Judgnment by
the plaintiffs in OS. No. 21 of 1979 should al so be all owed
to be excluded in the case of the appellants as well.

Learned Single Judge of the Hi gh Court issued notice on
the application CMP. No. 32544 of 1983 and after hearing
the other side disnissed the sane. Learned Single Judge by
Judgnent dated 9.2.1984 dismssed the CMP. No. 32544 of 1983
and consequently the appeal filed by the appellants was not
accepted on the file of the Hi gh Court. The Learned Judge
took the viewthat the plaintiffs/appellants cannot take
advant age of the certified copy of the Judgnent obtained by
another person. The Learned Judge also held that in
calculating the period of limtation the Court can reckon
time only on the basis of the certified copy of the Judgnent
and decree produced in the case. Aggrieved against the
af oresaid Judgnent of ‘the High Court one of the plaintiffs
in OS. No. 105 of 1980 has cone in appeal by grant of
speci al | eave.

In order to appreciate the controversy it would be
necessary to reproduce the rel evant provisions of Oder XLI
Rule 1 CP.C. as well as the provisions of Section 12 of the
Limtation Act.

SECTION 12 (2) & (3) OF THE LI M TATI ON-ACT reads as under

(2) In conputing the period of Limtation for an appea
or an application for |eave to appeal or for revision or for
review of a judgment, the day on which the judgnent
conpl ai ned of was pronounced and-the tine requisite for
obtaining a copy of the degree, sentence or order  appeal ed
fromor sought to be revised or revi ewed shall be excl uded.

(3) Were a decree or order is appealed fromor ~sought
to be revised or reviewed, or where an application is made
for leave to appeal froma decree or order, the tine
requisite for obtaining a copy of the judgment on which the
decree or order is founded shall al so be excl uded.

O XLI RULE 1 C.P.C. WTH PROVI SO reads as under

O XLl : APPEALS FROM ORI G NAL DECREES :
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1. Form of appeal. Wat to acconpany menorandum

(1) Every appeal shall be preferred in the form of a
menorandum signed by the appellant or his pleader’ and
presented to the Court or to such officer as it appoints in
this behal f. The nmenorandum shall be acconpani ed by a copy
of the decree appeal ed fromand (unless the Appellate | Court
di spenses therewith) of the judgment on which it is founded.

Provided that where two or nore suits have been tried
together and a common judgnent has been delivered therefore
and two or nore appeals are filed against any decree
covered by that judgnent, whether by the sane appellant or
by different appellants, the Appellate Court may dispense
with the filing of nore than one copy of the Judgment.

It has been argued on behal f of the appellant that the
Hi gh Court conmitted an error in not entertaining the appea
under the proviso to Order XLI Rule 1 of the Code of Civi
Procedure. It was subnmitted that the H gh Court should have
accepted and admtted the appeal for hearing as a conmon
Judgnent was delivered in OS. No. 21 of 1979 and O S. No.
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105 of 1980 and the appeal filed by the plaintiffs in case
OS. No. 21 of 1979 having been admtted the Hi gh Court
shoul d have dispensed with the filing of a certified copy of
the Judgnent by the plaintiffs in OS. No. 105 of 1980. The
proviso to Order XLI Rule 1 CP.C. clearly applied to the
case of the appellant and the H gh Court was wong in not
applying the sane inspite of the specific prayer made in
this regard. It was further contended that a nenorandum of
appeal need not necessarily acconpany a certified copy
obt ai ned by the appellant hinself. Thus the advantage of the
printed copy obtained by the plaintiffs in OS. No. 21 of
1979 could be taken use of by the plaintiffs in OS. No.
105 of 1980 in filing an appeal and if the sane is allowed,
the appeal filed by the plaintiffs in OS. No. 105 of 1980
was within tine.

On the other hand Learned counsel appearing for the
contesting respondents placed reliance on the Judgment of
the Learned Single Judge. It was submitted that neither any
separate application for condonation of delay was filed nor
any ground was nmade out in-the affidavit filed by the 9th
respondent _who was hinself an Advocate of |ong standing, in
support of the C. MP.~ No. 32544 of 1983. Only a bald
statemrent was made in the affidavit that they bona fide
bel i eved that the copies that woul d be nade
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available to the plaintiffs in OS. No. 21 of 1979 on the
file of Court of the Subordinate Judge, Mavelikara coul d be
made use of for preferring the appeal
W have given our careful consideration to the arguments
advanced by Learned. Counsel~ for the parties and have
thoroughly perused the record. The proviso to order XLI Rule
1 C P.C was added by Section 87 of C.P.C. Anendnent Act,
1976 w.e.f. 1.2.1977. The statenment of hjects and Reasons
for the above amendnent are given as under

OBJECTS AND REASONS

"Where two or nore suits or appeals are disposed of by
a common Judgnent, the requirenent of Order XLI that the
nmenor andum of appeal shoul d be acconpanied by a copy of the
j udgrment occasions extra expenses. It is intended to neet
with this difficulty by providing that where nore cases than
one are disposed of by common judgnent the appellate court
may di spense with the necessity of filing of nore than  one
copy of the judgnment."

Thus the entire purpose of introducing the above
provision was to avoid extra expenses where nore cases  than
one were disposed of by common Judgnent and the Appellate
Court was authorised to dispense with the necessity of
filing nore than one copy of the Judgment. It was no doubt
made cl ear by adding the proviso to Order XLI Rule 1 C P.C.
that the filing of the certified copies of the Judgnent
coul d be dispensed with where two or nore appeals are filed
against the comon Judgnent by the same appellant | or by
different appellants. The above Order XLI Rule 1 contained
in the Code of Gvil Procedure only deals with provision  as
to what documents should be acconpanied along wth the
nmenor andum of appeal . The provision has no rel evance nor can
control the provisions of linmtation which are contained
separately under the Limtation Act, 1963. Part (I11) of the
Limtation Act, 1963 provides for computation of period of
[imtation and Section 12 deals with exclusion of tinme in
| egal proceedings with which we are concerned in the present
case. So far as the case in hand before us is concerned, the
adnmtted facts are that the plaintiffs in OS. No. 105 of
1980 filed the nenorandum of appeal in the H gh Court
agai nst the Judgnent and decree passed by the Subordinate
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Judge Mavalikar dated 27.8.1982. The menorandum of appea
was acconpanied by a certified copy of the decree as well
as a printed copy of the common
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Judgnent. We are at pains to understand as to how the
appel l ant can clainms any benefit of the proviso to O der
XLl Rule 1 C. P. and as a consequence thereof the benefit of
the time spent in obtaining the certified copy of the
Judgnent by the plaintiffs of OS. No. 21 of 1979. The
proviso permits the Appellate Court to dispense with the
filing of nore than one copy of the Judgnent in order to
save the expenses, but in the present case the plaintiffs in
O S. No. 105 of 1980 had already filed a printed copy of the
Judgnent of the Subordi nate Judge and as such there was no
guestion of seeking any order fromthe Appellate Court (H gh
Court in the present case) for dispensing with the filing of
nore than one copy of the Judgnent. The only question then
remains to be “considered is whether the appellant and
respondents Nos. 6to 9 who were plaintiffs in O S. No. 105
of 1980 had filed certified copy of the decree under
chal |l enge_along with the nenmorandum-of appeal and the tine
in obtaining the certified copy of the decree can be
excluded in computing the limtation and there is no dispute
that such tine has been excluded but even after excluding
such time the appeal is barred by limtation. So far as the
printed copy of the Judgnment filed with the nenorandum of
appeal it does not contain the  necessary particul ars
regarding the person who nade the application, the date of
application, the date of issue, “the date notified for
receiving the same as required in Rules 253 ~and 254 of the
Cvil Rules of practice in order to entitle the appellants
to claim extension of time under Section 12(3) of the
Limtation Act. Confronted with this difficulty, t he
appellant and other plaintiffs in OS~ No. 105 of 1980
sought to rely on the proviso to Order XLI Rule 1 CP.C. and
to g et the advantage of the tinme taken by the plaintiffs in
O S. No. 21 of 1979 in obtaining'the certified copy of the
conmon Judgnent. We are clearly of the viewthat there'is no
justification nor any basis for claimng such benefit and
the Hi gh Court rightly dismssed the CMP. NO. 32544 of 1983.
It is, however nmade clear that we are uphol ding the Judgnent
of the Hgh Court on different grounds and we are  not
expressing any opinion on the nerits of the questions of |aw
deci ded by the Learned Single Judge. W also do not find it
necessary to advert to any case law referred in the Judgnent
of the High Court or cited before us, as in the facts and
ci rcunst ances of the case there is no basis or justification
at all for the applicability of the proviso to Order. XLI
Rule 1 CP.C itself. Thus when the main bedrock of/  the
entire case of the plaintiffs appellants of OS. No. 105 of
1980 falls to the ground the question of
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seeki ng any benefit, therefore, does nor arise.

In the result we find no force in this appeal and the

sane is dismssed with no order as to costs.
G N Appeal dism ssed.
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