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The Judgrment of the Court was delivered by

SRI KRI SHNA, J. These appeal s arising under different factual background
rai se the same question of law and can, therefore, conveniently be disposed
of by a common judgnent.

Facts
Cvil Appeal Nos. 4702 and 4703 of 1994

On 23rd May, 1988 a winding up petition was filed under Section 433 of the
Conpani es Act, 1956 seeking to wi nd up the conpany known as |nternationa
Coach Builders Ltd. Another petition by another creditor was also filed on
2.11.88. On 10.11.89, during the pendency of the above petitions before the
H gh Court of Karnataka, the respondent, a Corporation established under
the State Financial Corporation Act. 1951 (SFC Act), which was the second
charge hol der on the assets of the said conpany, took possession of the
nort gaged assets of the said conpany in purported exercise of its power
under Section 29 of the SFC Act. On 30.11.1990 the Hi gh Court of Karnataka
in Company Petition No. 131 of 1988 nmde an order of w nding up of

I nternati onal Coach Builders Ltd. and appointed the O ficial Liquidator as
the Liquidator to take charge of the assets of the said company. On

30. 11. 90 the respondent-Corporation accepted a bid of Rs. 85 lakhs nade by
Rahej a Devel opnent Corporation for sale of the nortgaged assets of the said
conpany, although, to its know edge, the assets charged were totally val ued
at an estimated value of Rs.97 lakhs. Neither the O ficial Liquidator, nor
the Conpany Court, was in any way involved with the negotiations held by
the respondent - Corporation with the prospective purchaser. On 4.3.,1991 the
respondent filed an application under Section 446 (2) (b) read with Section
537 of the Conpanies Act, 1956 before the Hi gh Court of Karnataka praying
for leave to stand outside the winding up proceedings and realizeits
securities by selling the assets nortgaged to it. As per the resolution
passed in its Board neeting held on 30.11.1990, it was resolved to accept
the bid of Ms Raheja Devel opnent Corporation. On 8.10.1991 the Conpany
Court allowed the application of the respondent- Corporation for standing
outside the |iquidation proceeding to work out its renedies under Section
29 of the SFC Act subject to an undertaking to discharge the worknen's
dues. The O ficial Liquidator appeal ed agai nst the order of the Conpany
Judge praying that the sale of the assets of the conmpany under |iquidation
shoul d only be done by the Oficial Liquidator under the supervision of the
Conpany Court. The appeal of the Oficial |iquidator (OSA No. 26/91) was

di sm ssed by a Division Bench of the Hi gh Court of Karnataka. An
application for review, Review, Application No. 118/ 93, was al so di sm ssed
by the Hi gh Court of Karnataka. The Oficial Liquidator filed two Specia
Leave Petitions before this Court challenging the order of the Division
Bench dated 23rd January, 1992 disnissing the appeal OSA No.26/91, and the
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order dated 17th June, 1993 dism ssing the Review Application No. 118/93.
These are respectively Cvil Appeal Nos. 4702 & 4703 of 1994.

When the Special Leave Petitions came up for admission this Court made the
fol |l owi ng order.

"Special Leave Petition granted.

Meanwhi l e, it appears appropriate that the Respondent KSFC shoul d sell the
properties acting jointly with the Oficial Liquidator under the

supervi sion and in accordance with the direction of the Learned Conpany
Judge of the High Court and sal e proceeds be deposited in the Court and
then distributed in accordance with the direction of the Learned Conpany
Judge. "

Civil Appeal No. 12928 of 1996

As a seque to the above order, Ms Raheja Devel opnent Corporation noved an
application before the Conpany Judge, H gh Court of Karnataka, for a
direction to the Oficial Liquidator to concur in the sale effected by

Kar nat aka St ate Fi nance Corporation (KSFC) in its favour. The Company Judge
di sposed of the application holding that, in view of the order passed by
this Court, the application did not survive. Ms Raheja Devel opnent

Cor porati on made an unsuccessful attenpt to intervene in Civil Appea

No. 4702/ 94 by seeking relief therein, but its applications I.A Nos. 4,5,6
& 7 were dismssed. Ms Raheja Devel opnent Corporation appeal ed agai nst the
order of the Conpany Judge raising simlar contentions as urged by the
KSFC. The Division Bench dism ssed the appeal by taking the sane view as
the Conpany Judge. The appellant is before this Court.

Cvil Appeal No. 6491 of 1995

A conpany known as M's. Prasad Bakers Pvt. Ltd. borrowed noney fromthe
appel l ant-a State Financial Corporation established in Utar Pradesh. The
repaynment of the borrowed noney was secured by nortgage of the factory

prem ses and hypot hecati on of plant ‘and machineries of the said Ms. Prasad
Bakers Pvt. Ltd. (the second respondent in the appeal). The second
respondent defaulted in repaynent of the |oan and the appellant called in
the noney by a notice dated 30th June 1997. On 18.9.1987 the appellant, in
purporting to exercise its power under Section 29 of  SFC Act, took
possessi on of the nortgaged assets. In the meanwhile, the first respondent,
a creditor of the second respondent, had filed a petition under Section 433
(e) of the Conpanies Act on which the H gh Court of Al ahabad nmade an order
dated 1.2.1994 for winding up of the second respondent conpany. The

appel | ant - Cor porati on appeared before the Conpany Judge and contended that
it was a secured creditor having first charge over the nortgaged property
and, despite conmmencenent of the wi nding up proceeding, entitled to
exercise its powers under Section 29 of the SFC Act to put to sale the

nort gaged assets without | eave of the Conpany Court. The | earned Conpany
Judge rejected the subm ssion nade on behal f of the appell ant-Corporation
and directed winding up of the conpany. An appeal carried to the Division
Bench was summarily dism ssed. Hence, the appeal by the Corporation

G vil Appeal No. 2007 of 1997

The respondent conpany obtai ned | arge anmounts of | oans/advances fromthe
appel | ant Karnat aka State Finance Corporation (KSFC). The | oans were
secured by nortgages and charges on the assets of the respondent conpany.
The conpany having defaulted in repaynent of the |oans according to the
schedul e, the KSFC i ssued a notice and took over the nortgaged and charged
assets under Section 29 of the SFC Act. In the neanwhile, at the instance
of a creditor of the respondent conpany the conpany was ordered to be wound
up. The KSFC nade an application to the Conpany Judge under Section 537 of
the Conpani es Act, 1956 for permi ssion to stand outside the w nding up
proceedi ngs and realize its security. The | earned Conpany Judge di sm ssed
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the petition of the respondent. An appeal to the Division Bench al so
failed. The KSFC is in appeal and raises the sane contentions with regard
to its rights under Section 29 of the SFC Act.

Cvil Appeal No. 6303 of 1995

A conpany known as Hinmal aya Tools (lndia) Pvt. Ltd. had borrowed nmoney from
the Gujarat State Financial Corporation. The said conpany was ordered to be
wound up on 25.1.1988 by the Conpany Court. On 9.5.1988, in purported
exercise of rights under Section 29 of the SFC Act, the Gujarat State

Fi nanci al Corporation (GSFC) took possession of the charged assets of the
sai d company. The O ficial Liquidator of the said conpany took out a
judge’s summmons seeking a direction to GSFC forthwith to hand over’
possessi on of the asset of the conpany in liquidation. In the neanwhile the
GSFC took steps to transfer of the properties of the conpany |iquidation
agai n purportedly under Section 29 of the SFC Act. On 20.12.1989 the GSFC
handed over possession of the prem ses of the conpany in liquidation to Ms
Mahuvawal a Trading Conpany for a consideration of Rs. 8,99,726.52. At no
poi nt of tinme was perm ssion of the Conpany Court taken, nor was the sale
approved by the Conmpany Court. The Conpany Court on being noved did not
find the sale to be wanting in bona fides and declined to set aside the
sal e, but directed GSFC to deposit the consideration received in court
taking the view that the powers under Section 29 could not be unilaterally
exerci sed without concurrence of the Company Court. GSFC carried the matter
in appeal to the Di'vision Bench which allowed the appeal holding that GSFC
as a secured creditor could opt to realise the securities by standing

out side the wi nding up proceeding and neither the liquidator, nor the
Conpany Court, could.interfere with the rights of GSFC as a secured
creditor once it opted to remain-outside the w nding up proceedi ngs. The

O ficial Liquidator is in appeal

The common question agitated in all these appeals is: whether the rights of
the State Financial Corporation under Section 29 of SFC Act to sell and
realise the security could be exercised without reference to the Conpany
Court when a wi nding up order is nade against the conpany.

Conflicting views have been taken by different H gh Courts on this issue.
Hence, the need for this Court to settle the |aw

Rel evant Statutory Provisions

Bef ore we address ourselves to the question of |aw argued, it is necessary
to refer to some of the relevant statutory provisions. The State Financia
Cor poration Act, 1951 was brought on the statute book to grant specia
privileges to State Financial Corporations established thereunder in the
matter of enforcement of their clains agai nst borrowers and to enable
speedi er recovery of public nmonies. The rel evant povisions of the SFC Act
are Sections 29 and 31 which read as under

"Section 29 - (1) Were any industrial concern, which is under a liability
to the Financial Corporation under an agreenent, makes any default in
repaynent of any |oan or advance or any instalment thereof [or in neeting
its obligations in relation to any guarantee given by the Corporation] or
otherwise fails to conply with the ternms of its agreenent with the

Fi nanci al Corporation, the Financial Corporation shall have the [right to
take over the managenent or possession or both of the industrial concerns]
as well as the [right to transfer by way of |ease or sale] and realize the
property pledged, nortgaged, hypothecated or assigned to the Financia

Cor por at i on.

(2) Any transfer of property nade by the Financial Corporation, in
exercise of its powers [ ***] under sub-section (1), shall vest in the
transferee all rights in or to the property transferred [as if the
transfer] had been nade by the owner of the property.
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(3) The Financial Corporation shall have the same rights and powers wth
respect to goods manufactured or produced wholly or partly from goods
form ng part of the security held by it as it had with respect to the
origi nal goods.

(4) [Where any action has been taken against an industrial concern] under
the provisions of subsection (1), all costs, [ charges and expenses which
in the opinion of the Financial Corporation have been properly incurred] by
it [as incidental thereto] shall be recoverable fromthe industrial concern
and the nmoney which is received by it [ ***] shall, in the absence of any
contract to the contrary, be held by it in trust to be applied firstly, in
payment of such costs, charges and expenses and, secondly, in discharge of
the debt due to the Financial Corporation and the residue of the noney so
recei ved shall be paid to the person entitled thereto.]

(5) [Where the Financial Corporation has taken any action agai nst an

i ndustrial concern] under the provisions of sub-section (1), the Financia
Corporation shall be deemed to be the owner of such concern, for the

pur pose of suits by or against the concern, and shall sue and be sued in
the nane ‘of [the concern].

"Section 31 - (1) Where an industrial concern, in breach of any agreenent,
makes any default in repaynent of any |oan or advance or any instal nent
thereof [or in nmeeting its obligations in relation to any guarantee given
by the Corporation] or otherwise fails to conply with the ternms of its
agreenment with the Financial Corporation or where the Financial Corporation
requires an industrial concern to make inmediate repayment of any |oan or
advance under Section 30 the industrial concern fails to make such
repayment, [then, wthout prejudice to the provisions of section 29 of this
Act and of section 69 of the Transfer of Property Act, 1882 (4 of 1882)]
any officer of the Financial Corporation, generally or specially authorized
by the Board in this behalf, nmay apply to the district judge within the
limts of whose jurisdiction the industrial concern carries on the whole or
a substantial part of its business for one or nore of the following reliefs
nanel y: -

(a) for an order for the sale of the property pl edged, nortgaged,
hypot hecat ed or assigned to the [Financial Corporation'] as security for
the | oan or advance; or

(aa) or enforcing the liability of any surety; or]

(b) for transferring the nanagenent of the industrial concern to the
Fi nanci al Corporation; or

(c) for an interiminjunction restraining the industrial concern from
transferring or removing its nmachinery or plant or equi pnent from'the
prem ses of the industrial concern w thout the perm ssion of the Board,
where such renoval is apprehended.

(2) An application under sub-section (1) shall state the nature and extent
of the liability of the industrial concern to the Financial Corporation
the ground on which it is made and such other particulars as may be
prescri bed.

Section 32 enpowers the Corporation to nove the District Judge for
appropriate ad interimand interimorders in aid of action under Section
31. Section 46B gives an overriding effect to the provisions of the Act and
reads as under:

"Section 46B - The provision of this Act and of any rule or orders nade

t hereunder shall have effect notw thstandi ng anything inconsistent
therewith contained in any other law for the time being in force or in the
menor andum or articles of associations of an industrial concern or in any
ot her instrunent having effect by virtue of any |law other than this Act,
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but save as aforesaid, the provisions of this Act shall be in addition to,
and not in derogation of, any other law for the tinme being applicable to an
i ndustrial concern.]

Section 46B was inserted by Act 56 of 1956 with effect from 1. 10. 1956.

The rel evant provisions of the Conpanies Act, 1956 which need to be noticed
are: Section 529 and 529A which read as under

"Section 529 - (1) In the winding up of an insolvent conmpany, the same
rul es shall prevail and be observed with regard to-

(a) debts provabl e;
(b) the valuation of annuities and future and contingent liabilities; and
(c) the respective rights of secured and unsecured creditors;

as arein force for the tinme being under the | aw of insolvency with respect
to the estates of persons adjudged insolvent;

[Provided that the security if every secured creditor shall be deenmed to be
subject to a pari passu charge in favour of the workmen to the extent of
the worknen’s portion therein, and, where a secured creditor, instead of
relinquishing his security and proving his debt, opts to realize his
security: -

(a) the liquidator shall be entitled to represent the workmen and
enforce such charge;

(b) any anmount realized by the |iquidator by way of enforcenent of such
charges shall be applied ratably for the di scharge of worknen dues; and

(c) so much of the debt due to such secured creditor as could not be
realized by himby virtue of the foregoing provisions of this proviso or
the anpbunt of the workmen's portion-in his security, whichever is |ess,

shal |l rank pari passu with the worknen's dues for the purpose of section
529.1"

"Section 529A- (1) Notwithstanding anythi ng contained in any other
provision of this Act or any other law for the tine being in force, in the
wi ndi ng up of a conpany-

(a) wor knmen’ s dues; and

(b) debts due to secured creditors to the extent such debts rank under
clause (c) of the proviso to sub-section (1) of Section 529 pari passu with
such dues shall be paid in priority to all other debts.”

The Contentions

It is contended on behal f of the SFCs that they are secured creditors and
as such entitled to exercise their rights under the nortgage as also the
statutory rights conferred on them by Section 29 of SFC Act w thout
interference of courts. Hence, it is urged that the SFCs can sell the

nort gaged and charged properties without reference to any court, nuch | ess
the Conpany Court. Reliance is placed on the judgment of this Court in MK
Ranganat han and Anr. v. Government of Madras and Ors., AIR (1955) SC 604.
That was a case arising under Section 232 of the Conpanies Act, 1913. This
Court was required to consider the neaning of the provision "any sale held
wi t hout | eave of the Court of any of the properties" used in Section 232
(1) of the Conpanies Act, 1913 which rendered such sales void. It was held
that these words refer only to sales held through the intervention of the
Court and not to sales 'effected by the secured creditor outside the

wi ndi ng up without intervention of the Court. This Court pointed out that
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the law in England, and under the provisions of the Conpanies Act in India,
was the same, nanely, that the secured creditor had the right of realizing
his security by standi ng outside the winding up, in which case he was not
required to seek intervention of the Court.

The deci sion in Ranganathan (supra) held the field for considerable period,
bot h under the Conpanies Act, 1913 and t he Conpani es Act, 1956. However, by
amendi ng Act 35 of 1985, anmendnents were carried out in section 529 and a
new Section 529A was enacted. These devel opnents in our view, brought about
a qualitative change in the legal situation. It is inmportant to notice that
M K.. Ranganat han (supra) was deci ded under the Compani es Act, 1913 which
did not have any provision corresponding to the proviso to Section 529 or
Section 529A of the Conpani es Act 1956. Cbviously therefore, Ranganathan
coul d not have considered the inpact of these amendnents on the provisions
of section 232 of the Conpanies Act, 1913 (corresponding to Section 537 of
t he Compani es Act. 1956).

The Division Bench of the Bombay H gh Court has considered in detail the
change ' in the 1egal situation brought about by these new | egal provision in
Mahar asht'ra St at e Fi nanci al Corporation v. Ballarpur |Industries Limted,
Al R (1993) Bonbay 392.

As a result of the proviso added in Section 529, the security of every
secured creditor is deemed to be subject to a ’'pari passu’ charge in favour
of the workmen to the extent of the workmen’s dues (called 'worknen's
portion, as defined in sub-section (3)(c) therein. It is further provided
that, where the secured creditor, instead of relinquishing its nortgage and
proving his debt, opts to stand outside the winding up proceedi ngs and
realise his security, the Oficial. Liquidator shall be entitled to
represent the workman and enforce such charge and that any anpbunt realised
by enforcenent of such charge shall be applied ratably by the Oficial

Li qui dator for the discharge of worknen s dues. It is true that even the
amended provi so does not give the Liquidator an i ndependent right of
enforcing the charge by selling the security agai nst' which such charge is
created. Nonetheless, it createsa 'pari passu’ charge in favour of the

wor kmen to the extent of their dues-and makes the Liquidator the
representative of the worknen to enforce such a charge. By reason of O ause
(c) of the newy added proviso , so nuch of the debt due to the secured
creditor opting to realise security as could not be realize because of the
specially created rights in favour of the workmen or the anount of the

wor kmen’ s portion in the security, whichever is |less , shall rank 'pari
passu’ with the worknmen’s dues under Section 529A. Section 529A provides
for overriding preferential paynents of worknen's dues and unrealised
portion of the secured creditors dues, as provided in clause (c) of the
proviso to Section 529.

Counsel for the SFCs contended that there is a conflict between the

provi sions of Section 529 read with Section 529A of the Comnpani es Act on
the one hand and Section 29 of the SFC Act on the other. It is urged that
the provisions of the Conpanies Act being general law nmust yield to the
provi sions of the SFC Act which is special law. In‘the first place, we see
no such conflict between the provisions of the Conpanies Act as anended in
1985 and the provisions of the SFC Act, 1951. In our view, the provisions
of the SFC Act were nerely intended to give an expeditious remedy to the
SFCs wit hout having to go through the procedure of enforcing the nortgage
under the Transfer of Properties Act, 1882. In fact, even under Section 69
of the Transfer of Property Act, under certain circunstances a nortgagee
has the power to sell the nortgaged property in default of paynment of

nort gaged noney without intervention of the court. Under the general |aw,
the SFCS woul d have to file a suit for realising their security unless they
qual i fied under section 69 of the Transfer of Property Act. This neant
consi derabl e del ay and hol ding up of the public nonies due to the SFCs. In
public interest, therefore, special provisions were nade by Section 29, 30,
31 and 32 enabling the SFCs to take possession of the nortgaged assets and
sell themw thout having to move a court of |law. The provisions of Section




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

11

29 to 32 and the rights flowi ng thereon are exercisable under ordinary

ci rcunst ances. However, when the debtor is a Conpany in winding up, the
rights of the SFCs are affected by the provisions of the Conpanies Act,
1956. Looked at fromthis point of view, therefore, there is no conflict
bet ween t he provisions of the SFC Act and the Conpanies Act. Assum ng that
there is conflict, then the judgnent of this Court in A P. State Financia
Corporation v. Oficial Liquidator, [2000] 7 SCC 291 clearly holds that the
amendnments nade in Section 529 and 529A woul d override and control the
rights under Section 29 of the SFC Act. Though the Conpani es Act nay be
general law, the provisions introduced therein in 1985, were intended to
confer special rights on the workers and pro tanto nust be treated as
speci al | aw made by Parlianment. Since the anmendnents to the Conpanies Act
were made by a later Act of 1985, they would override the provisions of
section 29 of SFC Act, 1951. W are unable to accept the contention that
the view taken in A. P. State Financial Corporation (supra) needs

reconsi deration. Far fromit, we are in agreement with the view expressed
t herei n.

The deci sion of the Bonbay H gh Court in Maharashtra State Financia

Cor porati'on case (supra) gives weighty reasons as to why when the conpany

i s under winding up the SFC to which the assets of the conpany are charged
cannot proceed to realise the security without intervention of the Conpany
Court. W have already noticed that as a result of the anendment to Section
529 a pari passu charge to the extent of the workmen's portion is created
on the security of 'every secured creditor when he opts to realize a
security by standing outside wi nding up. ’'Pari Passu’ neans "wi th equa

steps, equally, without preference" (Jowitt's Dictionary, Vol. Il, 1959
Edition 1294). Black's Law Dictionary, 6th Edition, 115 defines it as ’'By
an equal progress... used especially of creditors who, in marshalling
assets, are entitled to receive out of the same fund wi thout any precedence
over each other." It is-also defined as "Wth equal steps, that is to say,
proceedi ng side by side at the sanme place" (Prenmis Judicial Dictionary,
Volunme |11, 1964 Edition, page 1217)

The rights of the pari passu charge holders would run equally, temporally
and potently, with the rights of the secured creditors. The Ofici al

Li quidator, as the representative of the worknen, to enforce such pari
passu charge woul d have the right of representing the workmen equally with
the rights of the secured creditors. Charge is defined under Section 100 of
the Transfer of Properties Act thus:

"Section 100-Were i nmoveabl e property of one person is by act of parties
or operation of |aw nade security for the payment of noney to another, and
the transacti on does not anpbunt to a nortgage, the latter person is said to
have a charge on the property; and all the provisions hereinbefore

contai ned [which apply to a sinple nortgage shall, so far as may be, apply
to such charge.]

Though the charge by itself may not anpunt to nortgage, all the provisions
which apply to a sinple nortgage, so far as may be, apply to a charge.

Thus, the O ficial Liquidator, as the representative of the worknen's pari
passu charge, would be in the position of a co-nortgagee. Though Section 29
hitherto enabled the SFC as a nortgagee to exercise its right thereunder by
taki ng possession of the property and selling it in satisfaction of its
debt, the situation has now changed. Because of the aforesaid statutory
intervention, the SFC nust necessarily contend with a pari passu charge

hol der who has equal rights. It is well established [ aw that where there
are co-nortgagees, one co-nortgagee cannot sell without consent of the
conortgagee or institute any proceedings for sale of nortgaged property

wi t hout joining the other co-nortgagees either as plaintiffs or as

def endants. The SFC s right under Section 29 of freely realising its
security gets trammeled if it has to take on a pari passu charge hol der

The realisation of the security can thereafter only be done either by

sati sfaction of the pari passu charge or by a suit in which the pari passu
charge hol der woul d be a party defendant. Though when the SFC Act was
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enacted in 1951 it was intended that SAF could act unilaterally, the
amendnments made to the Conpanies Act in 1985 have introduced a pari passu
charge hol der as a co-hel nsman of the ship of the SFC, who can neither be
i gnored nor overridden. In other words, the existence of the pari passu
charge hol der being represented by the O ficial Liquidator would
necessarily bring in supervision of the Conmpany Court as the O ficial

Li qui dator cannot act wi thout directions fromand supervision of the
Conpany Court. This is precisely the reason why the judgnent of this Court
in AAP. State Financial Corporation (supra) holds that the statutory right
of the SFCs to sell the property under Section 29 of the SFC Act is now
subj ect to the provisions of Section 529 and Section 529 A of the Conpanies
Act. The statutory right to sell the property under Section 29 of the Act
has now to be exercised in tandemw th the rights of pari passu charge in
favour of the worknmen created by the proviso to Section 529 of the
Conpani es Act. This Court observed in A P. State Financial Corporation
(Supra):

"The Act of 1951 is a special Act for grant of financial assistance to

i ndustrial concernswith a view to boost up industrialization and al so
recovery ‘of “such financial assistance if it beconmes bad and simlarly the
Conpani es-Act deals with conpanies including w nding up of such comnpani es.
The proviso to sub-section (1) of Section 529 and Section 529-A being a
subsequent enactment, the non obstante clause in Section 529-A prevails
over Section 29 of the Act of 1951 in view of the settled position of |aw
We are, therefore, 'of the opinion that the above proviso to sub-section (1)
of Section 529 and Section 529-A will control Section 29 of the Act of
1951. In other words the statutory right to sell the property under Section
29 of the Act of 1951 has to be exercised with the rights of pari passu
charge to the workmen created by the proviso to Section 529 of the
Conpani es Act. Under the provisoto sub-section (1) of Section 529, the
liquidator shall be entitled to represent the worknen and force (sic
enforce) the above pari passu charge. Therefore, the Conpany Court was
fully justified in inposing the above conditions to enable the Oficia

Li qui dator to discharge his function properly under the supervision of the
Conpany Court as the new Section 529-A of the Conpanies Act confers upon a
Conpany Court the duty to ensure that the worknen’s dues are paid in
priority to all other debts in accordance with the provisions of the above
section. The | egislature has anended the Conpanies Act / in 1985 with a
soci al purpose viz. to protect dues of the workmen. |f conditions are not

i mposed to protect the right of the workmen there is every possibility that
the secured creditor may frustrate the above pari passu right of the

wor kmmen. "

Since the Oficial Liquidator is in the position of a conortgagee, the SFCs
cannot act independently or by ignoring himfor enforcing their security.

It is established law that, in case of co-nobrtgagees, all of them should
join in the suit for enforcing the security, but if sone of themrefuse to
join, they have to be included as defendants, not nerely as performa
parties, but as necessary parties inasmuch as the nortgage right vests in
themalong with the plaintiffs nortgages. (See in this connection the
judgrment of the Privy Council in Sunitibala Debi v. Dharae Sundri Debi, AR
(1919) PC 24). The sane principle would be substantially true and
applicable in the case of a nortgagee and a pari passu charge-hol der over
the same security for realising the security. The realization of the
security can only be done by both the charge-holders joining and realising
the security simultaneously. If a sale takes place, it can only be

si mul taneously for recovery of the claimof all pari passu charge hol ders
and sal e proceeds are required to be divided proportionately in the sane
proportion as their dues.

In support of their respective contentions, parties have referred to and
relied upon judgments of different Hi gh Courts. The view taken by the
Bonbay Hi gh Court conmmands itself to us. The Division Bench of the said
H gh Court pointed out that, |like a secured creditor, the officia
liquidator as a pari passu charge hol der cannot independently bring the
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security to sale ignoring the secured creditor. He nust, therefore, either
obtai n concurrence of the secured creditor for sale and take the Court’s
sanction, or he can apply for sanction of the Court after notice to the
secured creditor. In either event, the Court while granting sanction nay

i mpose appropriate conditions and give directions regarding the conduct of
the sale, the fixing of the reserve bid, acceptance of the bid,
confirmati on of sale and distribution of sale proceeds.

We cannot be unm ndful of the fact that every creditor is interested in
realizing the security only for his benefit and to the extent necessary for
recovery of his outstandings. Prior to 1985 it night have been possible for
a secured creditor under section 529 of the Conpanies Act, 1956, or its
predecessor, section 232 of the Conpanies Act, 1913 as interpreted by this
Court in M K. Ranganathan case (supra), to opt to stand outside the w nding
up and realise the security by bringing it to sale. This was possible
because the secured creditor had unrestricted right of standing outside the
wi ndi ng up and proceedi ng agai nst the property nortgaged to him O, to put
it in the wrds Lord Wenbury in Food Controller v. Cork, (1923) AC 647 A
[as quoted inpara 15 of M K. Ranganat han case (supra)]:

"The phrase 'outside the winding up’ is an intelligible phrase if used, as
it oftenis, with reference to a secured creditor, say a nortgagee. The
nort gagee of a conpany in lLiquidationis in a position to say "the
nortgaged property i's to-the extent of the nortgage ny property. It is
imuaterial to nme whether nmy nortgage is inwinding up or not. | remain
outside the 'wi nding up’ and shall enforce ny rights as nortgagee". This is
to be contrasted with the case in which such-a creditor prefers to assert
his right, not as a nortgage, but as a creditor. He may say '| will prove
in respect of ny debt’. If so, he cones into the w nding up."

O course, even in such-a situation, if the sane property was nortgaged to
nore than one secured creditor, they had to either cone to an agreenent, or
in the event of disagreenment, there had to be a suit in which dissenting
nort gagee had to be sued as a necessary party defendant. No doubt section
29 of the SFC Act was intended to place the SFCs on a better footing . But,
in our view, this better footing isavailable only so long as the debtor is
not a conpany or is a going conmpany. The norment a wi'nding up order is nade
in respect of a debtor conpany, the provisions of section 529 and 529A cone
into play and whatever superior rights had been ensured to SFCs under the
provi sions of the SFC Act are now subjected to and operate only .in
conjunction with the special rights given to the workmen, who as pari passu
charge-hol ders are represented by the official |iquidator. W are,
therefore, of the view that the unhindered right hitherto available to the
SFCs to realise their security, without recourse to the Court, no |onger

holds true as the right vested in the official liquidator is a statutory
i mpedi ment to such exercise and has to be reckoned with. And since the
of ficial liquidator can do nothing without the | eave or concurrence of the

Court, all necessary applications nmust, therefore, conme to the Conpany
Court.

We do not really see a conflict between Section 29 of the ' SFC Act and the
Conpani es Act at all, since the rights under Section 29 were not intended
to operate in the situation of w nding up of a conmpany. Even assuming to
the contrary, if a conflict arises, then we respectfully reiterate the view
taken by the Division bench of this court in A P. State Financia
Corporation case (supra). This Court pointed out therein that section 29 of
the SFC ACT cannot override the provisions of section 29(1) and 529A of the
Conpani es Act, 1956, inasnuch as the SFCs cannot exercise the right under
section 29 ignoring a pari passu charge of the workmen. It was observed in
the judgnent:

"The proviso to sub-section (1) of Section 529 and Section 529-A being a
subsequent enactnent, the non obstante clause in section 529-A prevails
over Section 29 of the Act of 1951 in view of the settled position of |aw
We are therefore, of the opinion that the above proviso to sub-section (1)
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of the Section 529 and Section 529-A will control Section 29 of the Act of
1951. In other words the statutory rights to sell the property under
Section 29 of the Act of 1951 has to be exercised with the rights of par
passu charge to the workmen created by. the proviso to Section 529 of the
Conpani es Act. Under the proviso to sub-section (1) of Section 529, the
liquidator shall be entitled to represent the worknmen and force (sic
enforce) the above pari passu charge."

This very contention based on the non-obstante clause in Section 46B of the
SFC Act was rejected by pointing out that if the non-obstante clause in
section 529A and section 46B of the SFC Act which was inserted in the year
1956. Far fromtaking a different view of the matter, we too are of the
sane view as has been taken in the judgnment of this Court in A P. State

Fi nanci al Corporation case (supra).

Simlar view was taken by a Division Bench of the A.P. H gh Court in Andhra
Pradesh State Financial Corporation v. Electrothermic (P) Ltd. and Anr.,
(1986) Co. Cases 402 and a | earned single Judge of the Punjab Hi gh Court in
O ficial Liquidator, Ravindra Pharnmaceutical (P) Ltd. v. Haryana Fi nancia
Cor por ati'on, (Conpany cases Vol. 98 p. 683).

The Division Bench of the Gujarat H gh Court in C.A No. 6303 of 1995 has,
however, struck a di scordant note. The Division Bench was inpressed by the
fact that in MK Ranganathan this Court had enphasised the right of a
secured creditor to realize his security by standing outside the w nding up
of a conpany. It al so enphasised that the proviso to section 529 of the
Conpani es Act operates only where a secured creditor, instead of
relinquishing his security and proving his debt, proceeds to realise his
security. In the words of the Gujarat Hi gh Court "But the fact remains, it
has yet been left at the option of the secured creditor to realise the
security without proving his debt in the wi nding up proceedings." This
seens to be the linchpin of the reasoning. In our view the reasoning of
the Gujarat Hi gh Court that in case secured creditor does not opt to
realise the security, the liquidator, by dint of the proviso to section
529, does not become a charge hol'der in the estate of the conpany so as to
exercise the right of a sinple nortgagee as envi saged under section 100 of
the Transfer of Property Act, appears to be non-sequitur, secured creditor
does not opt to stand outside the wi nding up but relinquishes his security
and proves his debt in the winding up, then there is no doubt that the
official liquidator will come into custody of all the assets of the conpany
in liquidation and the distribution of the assets would have to proceed in
accordance with the provisions of section 529A of the Conpanies Act, in

whi ch case the secured creditor stands in |line as an unsecured creditor. It
is only when the SFC as a secured creditor opts stand outside the w nding
up and seeks to realise its security that the conflict, if any, can arise.
We have already indicated as to who rmust yield in such a clash of the
titans. The fact that the liquidator or the workmen do not have a/right

i ndependently to enforce the charge, unless the creditor decides to stand
out side the wi nding up, does not nake any difference to the situation, in
our view. It is not the contention of the SFCs that they do not desire to
exercise the option available to them of standing outside the w nding up.
In fact, it is their contention that as nortgages they have a right to
stand outside the winding up and are not subject to the supervisory
jurisdiction of the Conpany Court. They al so contend that, unlike other
nort gagees, they have a special right by reason of sections 29 of the SFC
Act of taking possession of the assets and realising themby sale, transfer
and so on. W are, therefore, unable to accept the reasoning of the Cujarat
H gh Court as correct.

Finally, counsel for the SFCs urge that the view we are to take would
obliterate the difference between a creditor opting to stay outside up and
one who opts to prove his debts in winding up. W are unable to accept it.
As a result of the amendnents nmade by the Act of 1985 in the Conpani es Act,
1956, the SFCs as secured creditors, must seek | eave of the Conpany Court
for the limted purpose of ensuring that the pari passu charge in favour of
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the worknmen i s safeguarded by inposition of suitable conditions under the
supervi sion of the Company Court. If this anpbunt to inpeding their hitherto
uni npeded rights, so be it. Such is the Parlianmentary intendnent, according
to us. This inpedinment is of alimted nature for the specific purpose of
protecting the pari passu charge of the worknen’'s dues and subject thereto,
SFCs can continue to exercise their statutory rights as secured creditors
wi t hout being reduced to the status of unsecured creditors required to
prove their debts in insolvency and stand in line with other unsecured
creditors. Neither is the apprehension expressed justified, nor the
contention sound. W, therefore, hold as under

1. The right unilaterally exercisable under section 29 of the SFC Act
is avail abl e against a debtor, if a conmpany, only so long as there is no
order of winding up ;

2. The SFCs cannot unilaterally act to realise the nortgaged
properties without the consent of the official |iquidator representing
wor kmen for the pari passu charge in their favour under the proviso to
section 529 of the Companies Act, 1956.

3. If the official |iquidator does not consent, the SFCs have to nove

the Conpany Court for appropriate directions to the official Iiquidator who
is the pari passu charge holder on behalf of the workmen. In any event, the
of ficial |iquidator cannot act w thout seeking directions fromthe Conpany

Court and under its supervision

In the result, G vil Appeal No. 4702/1994 and Civil appeal No. 4703/ 1994
are allowed and the Karnataka State Finance Corporation is directed to nove
the Conpany Court to seek appropriate directions in the matter. The
judgrment of the Division Bench as well as the single Judge permtting the
SFC to sell the assets of M s Raheja Developnent Corporation wthout the

| eave of the Conpany Court are set aside, with l[iberty to the KSFC to nove
the Conpany Court and seek appropriate directions in the matter of
realization of its securities.

Cvil Appeal No. 12928/1996 is di sm'ssed.

Cvil Appeal Nos. 6491/95 and 2007/97 are dismissed with the sanme |liberty
to the SFC to nove the Conpany Court for further directions.

Cvil Appeal No. 6303/1995 is allowed. The judgnent of the Division Bench
of the Gujarat H gh Court is set aside and the judgnent of the Conmpany
Judge is upheld. The CGujarat State Finance Corporation has the sanme liberty
for noving the | earned Conpany Judge for appropriate directions for
realisation of the sale proceeds of the assets.

Al the aforesaid appeals are accordingly di sposed of with no order as to
costs.




