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I ncome Tax- Exenption fromtaxation-Agreentent with erstwhile
I ndian State-Indian State becom ng a Part B State, under the
Constitution of India-Binding nature  of the agreenent-
Fi nance Act, 1950 (25 of 1950), ~s. 13-Part B  States
(Taxation Concessions) Order, 1950 cl. ~16-Constitution of
India, Arts. 278, 295, 372.

HEADNOTE

In Cctober 1946, B wote to the GCovernment of the erstwhile
State of OGmalior stating that certain.industries would be
established in Gmalior if the Governnent gave certain
facilities including exenption fromtaxation. The matter
was eventually put up before the Ruler who on January 18,
1949, nmade an order sanctioning the proposals nade by the
m ni ster which. included exenption fromtaxation as  desired
by B. On April’ 7, 1947, an agreenent was entered into
bet ween the Government and B in accordance with the order of
the Ruler dated January 18, 1947, under which certain
facilities and concessions were granted to B for the
establishment of industries in Gwaalior, which included
exenption from any formof taxation on the inconme for a
period of 12 years fromthe date of starting of the
factories. In pursuance of the agreenent the appellant
conpany was started and actual production began sonmetine  in
June 1949 so far as the weaving section of manufacturing,
cloth from artificial silk yarn was concerned, while the
staple fibre section of the conmpany started actual working
on or about February 18, 1954. In April 1948 the Ruler of
Gnalior entered into a covenant with the rulers of certain
other States for the, fornmation of a United State called
Madhya Bharat, under which the Rulers nade over t he
adnm nistration to the Raj Pramukh.Article VI of the Covenant
provided, inter alia, that the duties. and obligations of
the Ruler pertaining or incidental to the Government of the
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covenanting states shall devolve on the United State and
shal | be discharged by it. On Decenber 13, 1948, the Madhya
Bharat Act, No. 1 of 1948, was passed which, provided, inter
alia, that all laws of the covenanting states. shal
continue to remain in force until repealed or anended.. On
January 26, 1950, the Constitution of India cane into force
and the State of Madhya Bharat becane a Part B State under
the Constitution. On April 1, 1950, the Indian Incone-tax
Act,. 1922, was extended to the Part B State of Mdhya
Bharat, and, fromthe sane date Finance Act, 1950, also
became applicable, to that State. The effect of s. 13 of
the Act of 1950 was to repeal all laws relating to income-
tax prevailing in those parts of India to which the Indian
Income-tax Act was extended. On February 25, 1950, an
agreenment was entered into between the President of India
and the State of Madhya Bharat, which was to be in force for
a period of ten years under which certain reconmendations of
I ndi an /States Finances Enquiry Commttee were accepted. The
Gover nment of I ndiaal so i ssued the Part

893
B States (Taxation Concessions) Order, 1950, by cl. 16 of
whi ch, certain concessions were given to i ndustria

undert aki ngs which had been granted exenption from incone-
tax by the Ruler of ‘an Indian State. |n Decenber 1950, the
conpany applied under cl. 16 of the Concessions Order for an
exenption from paynment of incone-tax for the full period of
twelve years as provided in the agreenent dated April 7,
1947, but the Government of India decided to exenpt the
conpany from incometax and super-tax for the assessnent
years 1950-51 to 1954-55 in respect of the weaving section
and rejected the claimfor exenption of the staple fibre
section which began working in April 1954. On Novenber 23,
1956, the conpany filed a suit against the Union of India
for a declaration that under the agreenent dated April 7,
1947, it was entitled to exenption from income-tax and
super-tax for a period of 12 years from June 1949 wth
respect to the weaving section and for a period of 12 /years
fromFebruary 1954 with respect to the staple fibre section
of the conmpany. The conpany also filed a petition  under
Art. 226 of the Constitution before the H gh Court of Mudhya
Pradesh for the sane reliefs.

Hel d: (i) The order of January 18, 1947, was not a |aw

by which the Ruler of Gwalior granted exenption from.incone-
tax to the conpany to be established. It only anbunted to a
signification of the Ruler’s acceptance of the request for
concessions made by B and an order to his officers to
proceed further in the nmatter after the signification of the
Rul er’ s acceptance of the request.

(ii)In finding out whether a particular order of. a “Ruler
continued under Art. 372 of the Constitution of India as
law, the jurisprudential distinction between |egislative,
judicial and executive acts had to be considered; and only
those orders of the Ruler which were jurisprudentially
| egi sl ative acts would continue as |aws under Art. 372.
(iii)The fact that the obligation of the Ruler of

Gnal ior under the agreement of April 7, 1947, devolved on
the Government of |India eventually by virtue of Art.
295(1)(b), did not take away the power of Parliament to pass
a valid lawwithin its competence which did not transgress
the constitutional limtations, and which mght affect the
obligation arising out of the agreement of April 7, 1947,
and even conpl etely supersede it.

(iv)After the extension of the Indian Income-tax Act to
Part B State of Madhya Bharat and the passing of the Finance
Act, 1950, the exenption claimed by the company under the
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agreenment of April 7, 1947, nust fall and the conpany would
only be entitled to (i) reduction in rates provided by the
Concessions Order and (ii) such exenption or concessions as
the Central Government mght grant under cl. 16 of the
Concessi ons Order.

(v)Art. 278(l)(a) merely contenpl ated an agreenent between
the Centre and Part B States with respect to levy, collec-
tion and distribution of public revenues which were | eviable
by the Governnment of India and had nothing to do with any
contract between a forner Indian State and another person
with respect to such revenues which nmight have becone the
obligation of the Governnment of India under Art. 295(1)(b)
894

(vi)The Agreenent of February 25, 1950, with respect to
concessions to corporations nust be deened to have been en-
tered under Art. 295(1)(b) and not under Art. 278(l)(a) and,
hence, the company could not rely on that agreenent and con-
tend that the agreenent of April 7, 1947, was binding for at
| east ten years thereunder

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 934935 of
1963. Appeals fromthe judgnent and orders dated August 12,
1960, and April 30, /1960, of the Madhya Pradesh Hi gh Court
in Cuvil Suit No. 1 of 1958 and M sc. Petition No. 101 of
1958 respectively.

C. K. Daphtary, Attorney-General, R Ganapathy Iyer and R

H. Dhebar, for the appellants (in both the appeals).

MC. Setalvad, K A Chitale, M K Nanbyar. Raneshwar
Nath and S. N Andley, for the respondents (in ‘both the
appeal s).

April 28, 1964. The judgnment of the Court was delivered by
WANCHOO, J.-These two appeal s oncertificates granted by the
Madhya Pradesh Hi gh Court raise conmon questions of [aw and
will be dealt with together. The respondent the Gwalior
Rayon Silk Manuf act uri ng (Weavi ng) Conpany Limted
(hereinafter referred to as the conpany) is registered under

the Indian Conmpanies Act. It is necessary to set —out how
the conpany cane to be established in order to -understand
the case put forward by the conpany. In—Cct ober 1946
Messrs. Birla Brothers Limted, Gnalior, wote to the

CGovernment of Gwalior that they intended to establish  at
some suitable place in Gaalior a kind of industrial centre
in which they intended to set up certain industries provided
certain facilities were granted to them by the Governnent of
Gnal i or. The facilities for which they nmade the request
were (i) free adequate land at a suitable site;  (ii) /free
processing water if obtainable froma river and 'at a
specially concessional rate if obtainable froma “dam and
(iii) exenption fromany formof taxation on inconme for a
period of fifteen years fromthe date of the starting of the
factories. On this letter being received, the mtter was
processed in the Secretariat of the forner State of Gnalior

The Secretariat noting shows that the decision to establish
industries in Gnalior was largely to be influenced by the
decision of the Gwnalior CGovernment as to the facilities
asked for. The Secretariat also noted that no positive
schene regarding the proposed industrial centre had been
submitted but that only tentative proposals were nmde to
ascertain if the State was willing to grant the concessions
asked for. It was pointed out that the nain question that
required consideration was with respect to exenption from
any form of taxation on income for a period of fifteen
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years. It was also pointed out that no incone-tax was
| evi abl e

895
in that State at that time and that exenption frominconetax
for period of fifteen years would lead to the establishnment
of the industries which thereafter would yield incone in the

shape of taxes to the State. It was therefore proposed by
the Secretariat that the concessions asked for nmight be
grant ed. Later, however, the period of exenmption from

taxation on incone was reduced fromfifteen to twelve vyears
and it was recommended that this mght be granted in order
to attract the establishnent of industries in the State.
The matter was eventual ly put up before the Ruler on January
18, 1947, and he passed the follow ng order: -
"The CGuzarish of the Mnister for Industries,
Commer ce and Communi cati ons dated 15-11-1946
is _sanctioned. Exemption fromany form of
taxation on the income for a period of 12
years~ from the "date of starting of the
factories is grant ed. The ot her t wo
concessions ~he has asked for should be given
and attenpt should be nmade to establish and
start these factories as early as possible."
The substance ' of ‘this order was comunicated to Messrs.
Birla Brothers Limted and eventually an agreement was
entered into on April 7, 1947 between  the Governnent of
Gnalior and Messrs. Birla Brothers Linmted, which stated
that in accordance with the orders~ of the Ruler dated
January 18, 1947, it was hereby agreed to grant and accord
the facilities, privileges,  concessions and benefits
her ei nafter mentioned - to the said conpany. These
facilities, privileges, concessions and benefits in the
agreenment were three, nanely-
(1) provision for sufficient and adequate |land or | |ands
absolutely free of any cost, revenue or cess whatsoever, for
the construction and erection of factory etc. for starting
the industries nmentioned in the agreenent;
(2)making of arrangenents for the supply of adequate / and
sufficient quantities of suitable water, whatever avail abl e,
for the above-mentioned industries on nost concessional and
sui tabl e ternms;
(3) granting of exenption to the above mentioned industries
and/ or any concern or concerns pronoted or started orto be
hereinafter prompoted or started for the establishment and
starting of all or any of the above-nentioned  industries
fromthe paynment of all taxes and/or duties, in any form or
nat ure what soever, on their incomes, prolits, gains or busi-
ness, levied or to be hereinafter levied in the Gwalior
State, or any part thereof, for a period of twelve years
reckoned fromthe date on which the factory or factories of
the abovementioned industries has or have started, - working
or starts or start worKking.
896
In consequence of this agreenent, the conpany was a started
and actual production began sonetine in June 1949 so far as
the weaving section for nmanufacturing cloth from artificia
silk yarn was concerned. It nmay be added that the stapl e
fibre section of the conpany started actual working on or
about February 18, 1954. That is how the conpany cane to
be established and started working in what was the forner
Gnalior State in pursuance of the agreement of April 7,
1949.
Bef ore however the conpany actually started working even the
weavi ng section for manufacturing cloth fromartificial silk
yarn, certain constitutional changes took place in India to
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which it is now necessary to refer. On August 15, 1947,
India becane a Doninion and the process of nergers which
eventually resulted in the energence of the Republic , of

India and its Constitution on January 26, 1950, began. In
that process, the Rulers of Gnalior, Indore and certain
other States in what was known as Central India, entered
into a covenant for the formation of the United State of
Gnalior, Indore and Malwa (al so known as Madhya-Bharat) in
April 1948. Article VI of that covenant provided that the
Rul er ,of each covenanting State shall, as soon as nmay be

practicable, and in any event not later than the first day
of July 1948, nmke over the admi nistration of his State to
the Raj Pranukh, and thereupon (1) all rights, authority and
jurisdiction belonging to the Ruler, which appertain or are
incidental to the Government of the covenanting State shal
vest in the United State; (2) all duties and obligations of
the Ruler pertaining or incidental to the Government of the
covenanting State shall devolve on the United State and
shal | be discharged by it;” (3) all the assets and
liabiliti'es of the covenanting State shall be the assets and
liabilities 'of the United State; and (4) the nilitary
forces, if any, of the covenanting State shall be the
mlitary forces of the United State. Cause (2) of this
Article also provided that where in  pursuance of any
agreenment of merger, the adm nistration of any other State
was nmade over to the 'Raj Pramukh, the provisions of cl. (1)
woul d apply to such State as they applied in relation to a
covenanting State

On July 19, 1948, the State of Madhya Bharat acceded to the
Dom nion of India. On November 24, 1949, the Raj Pramukh of
Madhya Bharat issued a proclamati on accepting the provisions
of the Constitution of India to be franed for the State of
Madhya Bharat also. On January 26, 1950, the Constitution
of India came into force and the United State ,of Gwalior,
I ndore, Malwa becane the Part B State of Madhya Bharat.
Meanwhi | e on Decenber 13, 1948, the United State of Gwali or

I ndore, Malwa (Madhya-Bharat) Regul ation of

897

CGovernment Act, No. | of 1948 was passed. Section 4 of that
Act provided that "when the administration of any covenant-
ing State has been taken over by the Raj Pranukh or when any
State has nmerged in the United State as aforesaid, all laws,
Ordi nances, Acts, Rules, Regulations etc., having the force
of Law in the said State shall continue to remain-in force
until repeal ed or anended under the provisions of the next
succeedi ng section, and shall be construed as if references
in them to the Ruler or Governnent of the State were
references to the Raj Pranukh or the Governnent of the
United State respectively". The conpany contended that by
virtue of this Act read with Art. VI of the covenant, the
liabilities of the covenanting States devolved on the United
State of Gwaalior, Indore, Malwa (Madhva-Bharat). Further it
was contended that under cl. (b) of Art. 295(1), when the

Constitution came into force all rights, liabilities -and
obl i gations of the Governnent of any I ndi an State
corresponding to a State specified in Part B of the First
Schedul e, becane the rights, liabilities and obligations of

the Government of India, if the purposes for which such
rights were acquired or liabilities or obligations were
incurred before such conmmencement would thereafter be
purposes of the Governnent of India relating to any of the
matters enunerated in the Union List. This was subject to
any agreenent entered into in that behalf by the Governnent
of India with the Government of the State concerned. It was
therefore contended on behalf of the conpany that the
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obligation incurred by the Ruler of Gnalior by virtue of the
agreement of April 7, 1947 becane the obligation of the
CGovernment of India under cl. (b) of Art. 295(1) on January
26, 1950.
On April 1, 1950, the Indian Incone-tax Act was extended to
the Part B State of Madhya Bharat. Fromthe same date the
Fi nance Act (No. XXV of 1950) al so becane applicable to the
Part B State of Madhya Bharat by which inconetax becane
chargeable as provided therein on any incone accruing or
arising in Madhya Bharat, which by then had becone part of
India. Further s. 13 to the Finance Act, 1950 provided that
"if imrediately before the 1st day of April, 1950, there is
in force in any Part B State other than Jammu and Kashmr or
in Mnipur, Tripura or Vindhya Pradesh or in the nerged
territory of Cooch-Behar any law relating to i ncone-tax or
super-tax or tax on profits of business, that |aw shal
cease to have effect except for the purposes of the |evy,
assessnment, and - coll ection of incone-tax and super-tax in
respect of any period not included in the previous year for
the purposes of assessnment under the Indian Income-tax Act,
1922, for the year ending on the 31st day of March, 1951 or
for any subsequent year, or, as the case nay be, the |evy,
assessment and col |l ection of the tax on profits of business
L/P(D)I SCl - 29
898
for any chargeabl e accounting period endi ng on or before the
31st day of March, 1949". The effect of this provision was
to repeal all laws relating to income-tax in its broadest
sense prevailing in  those parts "of India to which the
I ndi an I ncone-tax Act was extended from April 1, 1950.
In the neantime, however, agreenents were entered into by
the Government of India with Part B States ~in accordance
with the recommendation of the Indian States Finances En-
quiry Committee, 1948-49 (hereinafter referred to as the
Enquiry Conmittee’. The agreement with the State of Mdhya
Bharat provided that the recommendati ons of the said Com
mttee contained in Part 1 of its report read with /Chapters
1, 11, 1l of Part 11 of its report insofar as they apply to
the State of Madhya Bharat together with the recommendati ons
contained in Chapter |X of Part 11 of its report were
accepted by the parties subject to certain nodifications and
this agreement was in force for a period of ten years.
Further in order to overcone difficulties which mght  arise
on the application of the Indian Inconme-tax Act, 1922 to
Part B States and other areas which becane nerged wth
India, s. 60-A was introduced in the Income-tax Act in the
foll owi ng ternmns:
"Power to make exenption etc., in relation to
nerged territories or to any Part B State or
to Chandernagore-If the Central Governnent
considers it necessary or expedient, so to do
for avoiding any hardship or anomaly, or
renoving any difficulty that may arise ‘as a
result of the extension of this Act to the
nerged territories...... or to any Part, B
State....... the Central CGovernnent nay, by
general or special order, make an exenption
reduction in rate or other nodification in
respect of income-tax in favour of any class
of income, or in regard to the whole or any
part of the inconme of any person or class of
persons."”
In pursuance of this power, the Central Government issued
the Part B States (Taxation Concessions) Oder, 1950 (here-
inafter referred to as the Concessions Order), which fixed
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reduced rates of inconme-tax and super-tax for Part B States.
Clause 16 of that Order is material for our purpose and was
in these terns: -
"Concession to industrial undertakings--(1)
VWhere any industrial undertaking situated in
any State clainms that it has been granted
any exenption fromor concession in respect of
i ncome-tax or super-tax by the Ruler of an
Indian State and was enjoying such exenption
or concession inmedi ately before the appointed
day it shall submit
899
an application to the Comm ssi oner of Incone
tax giving the follow ng particulars:--

1. Name of the industrial undertaking.

2. Status - (ie. whether public or private
conpany", firm individual or H ndu undivided
famly).

3. Nat ure of the business.

4. Dat e of commencenent of the business.

5. Nat ure-of the concession granted.

6. Peri-od for which concessions granted.

7. Unexpired period of the concessi ons

after 'the appoi nted day.
(2) Every such application shal | be
acconpanied by the orders in original of the
Indian State granting the concession together
with a certified copy of the order.
(3) The Conmi ssioner shall. after obtaining
such other information as he may require,
forward the application to the Centra
CGovernment which, having regard to all the
circunstances of the case, nmay grant such
relief, if any, as it thinks appropriate.”
In Decenber 1950, the company applied under cl. 16 of the
Concessions Orders for concessions regarding i ncone-tax -and
super-tax. In Novenber 1951, the conpany was informed that
the Governnent of |India had decided to exenpt it/ from
i ncome-tax and super-tax for the assessnment years 1950-51
-to 1954-55 in respect of the weaving section.~ The ~conpany
want ed exenption for the full period of twelve years as pro-
vided in the agreenent of 1947, but was asked to apply later
and eventually the Central Governnment granted exenption to
the weaving section for another five years from 1955-56- " to
1959-60. The conmpany’s request for exenption of the staple
fibre section which began working in April 1954 was rejected
by the Governnent of India.
In the nmeanti ne assessnment proceedi ngs had been initiated by
the I ncone-tax Officer, A Ward, Gnmalior against the conpany
and assessnent orders were passed in March 1955, March/ 1956
and March 1957 with reference to the weaving section for the
assessnment years 1950-51, 1951-52 and 1952-53. The conpany
appealed to the Assistant Appellate Comni sssioner against
these orders. As the contention of the conpany was that it
was entitled to exenption in accordance with the agreenent
of April 7, 1947 consequent on the order of the Ruler of
Gnal i or dated January 18, 1947, it filed a suit on Novenber
23, 1956 against the Union of India for a declaration that
under the order dated January 18, 1947 and the agreenent
L/P(D)I SCl - 30
900
following thereon, the conpany was entitled to exenption
from income-tax and super-tax and for other reliefs in the
alternative. This suit was transferred in 1958 to the High
Court on the application of the conpany under Art. 228 of
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the Constitution. Wile this suit was pending the conpany
filed a petition under Art. 226 of the Constitution on
Septenber 11, 1957 in which also it clained that by virtue
of the order of the Ruler of Gwalior dated January 18, 1947
and the agreenent followi ng thereon, it was entitled to
exenption frominconetax and super-tax for a period of 12
years from June 1949 with respect to the weaving section and
for a period of 12 years from February 1954 with respect to
the staple fibre section of the conpany and for other
consequential reliefs in the alternative. The H gh Court of
Madhya Pradesh accepted the petition of the conpany and a
direction was issued restraining the Union of India and its
of ficers from maki ng any ‘assessnment under the Income-tax Act
and | evying or collecting i ncome-t ax or super -t ax in
contravention of the exenption given by the agreenent
dated April 7. 1947. Further the proceedings taken by the
i ncome-t ax authorities  in contravention of t he sai d
exenption were quashed. In view of this decision on the wit
petition, the H gh Court decreed the suit in the sane terns.
The High Court however gave certificates to the Union of
India and its officers to appeal to this Court; and that is
how there are two appeals before us. one against the decree
passed in the suit and the other against order in the wit
petition, though as we have said already, the points
involved in the two appeals are exactly the sane.

Three main contentions were raised on behal f of the conpany
inthe High Court. In the first place it was urged that the
order dated January 18, 1947 was a special law It was
continued by the State of Madhya Bharat by Act’' No. 1 of 1948
and it continued after the Constitution cane into force by
virtue of Art. 372. It was not repealed either by the
extension of the |Inconme-tax Act to the State of Mdhya
Bharat from April 1, 1950 or by s. 13 of the Finance Act,
1950, which applied to the State of Madhya Bharat from the
same date. In this connection reliance was placed on the
agreement between the President of India and the State of
Madhya Bharat dated February 25, 1950 to show that there
could be no intention to repeal this special |aw merely by
the extension of the Incone-tax Act to the State of Madhya
Bharat or by s. 13 of the Finance Act.

In the alternative it was submitted that if the order of
January 18, 1947 did not have the force of law the agreenent
of April 7, 1947 between the Ruler of Gnalior and the com
pany created an obligation which was binding on the forner
State of Gmalior. That obligation continued to be binding
901

on the State of Madhya Bharat as it was before the Constitu-
tion cane into force by virtue of Act No. 1 of 1948  read
with Art. VI of the covenant. Further that obligation of
the State of Madhya Bharat devol ved on the Governnent of
India by cl. (b) of Art. 295 (1) of the Constitution. The
obligation thus being a constitutional obligation was not
and could not be affected by the extension of the |Incone-tax
Act to the Part B State of Madhya Bharat read wth the
Fi nance Act, 1950, and could only be got rid of by an
anmendnment of the Constitution, as cl. (b) of Art. 295 (1)
nmade it into a constitutional obligation which could not be
affected even by | aw

Thirdly reliance was placed on the agreement between the
President of India and the State of Mdhya Bharat dated
February 25, 1950 under Art. 278 of the Constitution and it
was contended that this agreenent was binding under Art. 278
(1) (a) of the Constitution and the result of the agreement
was that the concessions granted in the agreenent in favour
of industrial corporations would continue and could not be
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af fected even by the enactnment of a law in the shape of the
extension of the Income-tax Act to the Part B State of
Madhya Bharat read with the Finance Act, 1950.

The High Court held that the order dated January 18, 1947
was a law and that it continued in force by virtue of Act |
of 1948 of the State of Madhya Bharat and Art. 372 of the
,Constitution and that it was not repeal ed by the extension
of the Inconme-tax Act to the State of Madhya Bharat read
with s. 13 of the Finance Act, 1950. It further held that
in viewof cl. (b) of Art. 295 (1) of the Constitution there
was a clear positive instruction in the Constitution that
the obligations devolving thereby would be fulfilled and
therefore the Governnent of India was bound to fulfil them
irrespective of the extension of the Income-tax Act read
with the Finance Act to the State of Madhya Bharat from
April 1, 1950. The Hi gh Court sumred up its conclusion as
foll ows: -

l.that ~the order dated January 18, 1947 of the Ruler of
Gnal ior State exenpting the conpany fromtaxation had the
effect of law and the agreenent executed on April 7, 1947
cast an obligation on the Gnalior Government to exenpt the
, conpany fromtaxation

2.that by virtue of ss. 3 and 4 of Madhya Bharat Act No.

1 of 1948, the conpany’ s right to get the exenption received
| egislative recognition and the State of Madhya Bharat was
bound to discharge the obligation undertaken by the Rul er of
the Gnalior State which devolved on it;

3. that it was ‘this obligation of the Madhya Bharat
CGovernment to fulfil the obligation undertaken by the Ruler
of Gnalior State of granting exenption to the conpany that
902

devol ved on the Governnent of India under Art. 295 (1) (b)
and becane a constitutional obligation of that Governnent;
and

4.that on a true construction of the relevant provisions

of the Income-tax Act, s. 13 of the Finance Act of 1950, and
cl. 16 of the Taxation Concessions Order 1950, they /did not
repeal the specific exenption granted to the conpany by spe-
cial statutory provisions and that therefore the conmpany’s
claim for exenption fromtaxation was well founded. The
argument based on Art. 278 does not  seem to -have been
considered by the High Court; but it has been urged before
us by | earned counsel for the conpany in support of the con-
cl usions of the Hi gh Court.

The questions that were raised in the H gh Court have al
been raised before us and we now proceed to deal with them
seriatim

The first question that falls for consideration is whether
the order of January 18, 1947, is a law. In this connection
it is contended on behal f of the conpany that the order nust
be | ooked at independently of the agreenent of April 7, 1947
which followed it and | ooked at in that way it nust be held
to be alaw. On the other hand, |earned Attorney-General
urges that the order was passed by the Ruler in connecting
with a process which started with the letter of Birla
Brothers Limted dated Cctober 17, 1946 and ended with the
agreement of April 7, 1947. Birla Brothers Limted had
asked for certain concessions in order to enable them to
start certain industries in Gmlior and that matter was
processed in the Secretariat of the forner State of Gwali or
Naturally as concessions could not be granted w thout the
sanction of the Ruler, the matter was put up before the
Rul er whether he would agree to -rant concessions and the
order of January 18, 1947 is nothing nore than the Ruler’s
acceptance of the prayer for grant of concessions which
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eventually culmnated in the agreement of April 7, 1947.
The Ilearned Attorney-GCeneral therefore contends that the
order nmust be read in the context in which it was passed and
if so read, it cannot be |aw

Bef ore we consider the rival contentions in this behalf’ we
would like to clear the ground with respect to orders of
absolute Rulers. The High Court has relied in this connec-
tion on two decisions of this Court, viz.. Ameer-un-Ni ssa
Begum v. Mehboob Begun(1l), and the Director of Endowrents
CGovernment of Hyderabad v. Akram Ali(2). |In these cases it
was observed that the Firmans were expressions of the sover-
eign will of the Nizam and they were binding in the sane way
as any other law, and therefore so long as a particular
Fi rman

(1)A1.R 1955 S.C. 352 (2) A l.R 1956 S.C. 60.
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held the field, that alone would govern or regulate the
rights ~of the parties concerned and that the word of the
Ni zam was |law. I|t-was on these general observations that
the Hi gh Court relied to hold that the order of January 18,
1947 was law. —Since then, however, this Court bad occasion
to consider these observations in three cases, nanely: -(I)
Maharaja Shree Umid MIIs Ltd. v. Union of India(l), (2)
the State of Gujarat v. Vara Fiddali Badruddin Mthibar(2)
and (3) Raj kumar Narsingh Pratap Singh Deo v. The State of
Oissa(3). It has been pointed out in these cases that the
observations in the earlier cases were not intended to |ay
down a general proposition that in the case of an absolute
nmonarch no distinction can be nade between his | egislative
and his executive acts. |In Maharaja Shree Umaid MIls
Limted(1l), the agreenent between the Ruler and the Mlls
pursuant to the order of the Ruler was heldto be a nere

contract and not a law within the meaning of Art. 372. The
same Vview has been expressed by four |earned Judges in the
case of Vara Fiddali Badruddin® Mthibar(2). Finally in

Raj kumar Narsingh Pratap Singh Deo’s case(3) it was held
that this Court had not laid dowmm a general proposition
about the irrelevance or inapplicability of the 'well-
recogni sed distinction between |legislative and executive
acts in regard to the orders issued by absol ute nonarchs and
that the true legal position was that whenever ~a dispute
arose as to whether an order passed by an absolute nonarch
represented a legislative act all relevant factors nust be
consi dered before the question was answered. These rel evant
factors were, the nature of the order, the scopeand effect
of its provisions, its general setting and context, the
met hod adopted by the Ruler in promul gating legislative as
di stingui shed from executive orders, these and other allied
matters would have to be exam ned before the character of
the order is judicially determ ned. W need only add that
this mnust be so when the contention is that a particular
order of the Ruler has been continued as a |law by Art. 372
of the Constitution. W cannot inpute to the Constitution-
makers an intention to continue each and every order of _an
absolute Ruler as a | aw whatsoever be its nature. Wen Art.
372 of the Constitution speaks of continuance of laws in
1950 the jurisprudential distinction between |egislative,
judicial and executive acts must have been present in the
mnd of the Constitution-nmakers and that distinction rnust
always be kept in mnd by courts in deciding whether a
particul ar order of an absolute Ruler is |aw for the purpose
of its continuance under Art. 372. It may be that the order
mght not be liable to challenge by any one in the State,
while the Ruler was there and in that sense the word of a
Rul er might be lawin his State. But when we are
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(1) [1963] Supp. 2 S.C.R 515. (2) A1.R 1964 S.C.
1043.
(3) AIl.R 1964 S.C. 1793.
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consi deri ng whet her a particular order of a Ruler continues
under Art. 372 as |aw we cannot forget the jurisprudentia
di stinction between |egislative, judicial and executive acts
and only t hose orders of t he Rul er whi ch are
jurisprudentially legislative acts will continue as |aws
under Art. 372 of the Constitution. Therefore sinmply
because the order dated January 18, 1947 was passed by an
absolute Ruler it does riot necessarily followthat it is
law for the purpose of Art. 372 and we have to see after
looking into all the various considerations referred to
above whet her the order can be jurisprudentially said to be
alawin order that it may continue as |aw under Art. 372 of
the Constitution.

Let wus therefore see the circunstances in which the order
cane to 'be passed. W have already referred to the fact
that on Cctober 17, 1946, Birla Brothers Limted wote to
the Governnent of Gaalior saying that they intended to
establish in sone suitable place in Gaalior a kind of
industrial centre in-which certain new industries would be
| ocated provided certain facilities requested by them were
granted by the Government. The facilities requested were
three nanmely, (i) provision for adequate land free at a
sui tabl e place (ii) Supply of water free or at a
concessional rate, ‘and (iii) exenption from any form of
taxation on incone for a period-of fifteen years from the
date of the starting of the factory. It also appears that
the industries would have been started in Gnalior  only if
the concessions were granted. This request in the letter of
Cctober 17, 1946 was processed in the Secretariat  of the
former Gnalior State. The entire file has apparently not

been placed before the court but fromwhatever material is
available on the record it appears-that there was first a
note by the office. Thereafter the Secretary of the

department concerned gave his opinion in which it was
poi nted out that Birla Brothers Linited would only establish
industries in OGnalior State if they got the concessions.
Then there is the vinanti by the Mnister concerned. The
M nister nmade it clear that no positive schene had been
submtted but only tentative proposals were nade to
ascertain if the State would be wlling to grant the
concessions asked for. The Mnister also pointed out~ that
there was no incone-tax in the State at that tinme and so if
concession fromsuch taxation was granted it would lead to
establ i shnent of industries which after fifteen years m ght
be made liable to such taxes yielding additional income to
the State. Therefore the Mnister recomended that the
concessions as to inconme-tax as well as the other two
concessions might be granted. This report was nade on
Novermber 15, 1946. On Novenber 17, 1946, the Ruler nmde the
foll owi ng note thereon: -

"Submt personally on ny return". It cannot be the case of
the conmpany that even this order of the Ruler requiring
papers to be submitted on his return was a | aw, though
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it was certainly an order requiring the Mnister to submt
papers again when the Ruler returned from somewhere. Then
on January 17, 1947, there was a GQuzarish. 1In this Guzarish
it was said that the concessions which had been asked for a
period of fifteen years would be accepted if granted for
twel ve vyears. It was also nade clear that unless such
concessions were granted Birla Brothers Limted would not be
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i nduced to open factories within the State. Then followed
the order of the Ruler dated January 18, 1947, headed Darbar
Order, which we have already set out. This order is
apparently on the relevant file and it is not in dispute
that it was never published, though it was usual by that
time in the State of Gnaalior to publish laws in sone form or
other: see, WMadhaorao Phalke v. The State of Madhya
Bhar at (1) .

Apart however from the fact that this order was never
published in any formthe circunstances in which it cane to
be made also clearly show that the Ruler while passing the
order was nerely telling his officers that they could go
ahead to conply with the request of Birla Brothers Limted
for the three concessions that they wanted. The formof the
order also shows that it could not be |[|aw. The order
consists of three sentences. . The first sentence says that
"the CGuzarihs of the Mnister...... dated 15-11-1946 is
sancti oned". Qoviously such,a sanction for certain
concessions cannot- be |aw. Then conmes the sent ence:
"exenption from any form of taxation on the incone for a
period of 12 years fromthe date of starting of the

factories is granted". It is-this sentence which according
to the conpany is law. [t nay however be nentioned that
there was no law as to inconme-tax in Gnalior State at the
time and all that this sentence could nean in the cir-

cunst ances was that the Ruler was telling his officers that
they mght assure Birla Brothers Linited that he would not
subject themto inconme-tax for 12 years, even if a law as to
i ncometax came to be passed later on. In the  circunstances
we do not think that this sentence which was a promise to
exenpt Birla Brothers Limted frominconme-tax, if and when a
I aw of i ncome-t ax was passed in future, can
jurisprudentially be called a law. Looking at the nmatter
jurisprudentially, the sentence neans that if and when the
Ruler came to pass a |law as to incone-tax he would | include
therein a provision exenpting- Birla Brothers Limted for
the period nentioned in the order. W are therefore of
opinion that this sentence even by itself cannot amobunt to
law. Then follows the third sentence, which is divided into
two parts. The first part says that "the other two
concessi ons he has asked for should be given". This cannot
obviously be law and it is not even contended on behal f~ of
the conpany that the concessions as to giving of land free
and giving of water free or at concessional rate were law.
Then follows the second part of the sentence
[1961] 1 S.C. R 957, at 966-67.
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which says that "attenpt should be nade to establish and
start these factories as early as possible". Thi s cannot

possi bly be called | aw and even the conmpany does not  contend
that this part of the sentence is a | aw pronul gated by the
Rul er of Gnalior. Reading the order as a whole therefore it
is obvious that the officers of the Ruler put up the request
of Birla Brothers Limted for certain concessions for -his
order in order that they mght be able to go forward and in
particul ar make provision for |land and water for the conpany
to be started by Birla Brothers Limted. Therefore as we
read this order of January 18, 1947, it appears that by this
order the Ruler of Gwalior was saying that he was agreeable
to the request of Birla Brothers Limted asking for
concessions in order to enable them to start certain
i ndustries in OGnalior and that he would grant t hem
concessions if they started industries in Gwalior. Thi s
order was apparently communicated to Birla Brothers Linited
and it was followed on April 7, 1947 by a formal agreenent
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between the State and Birla Brothers Linited. What ever
doubt nmight there have been as to the nature of the order
that is in our opinion conpletely set at rest by the fact
that it was followed 2 1/2 nonths later by an agreenent
which specifically recited that in accordance wth the
orders of the Darbar dated January 18, 1947, the agreenent
was being entered into in order to grant and accord certain
facilities etc. to the company. Looking at the matter
therefore in the entire context beginning with the letter of
Birla Brothers Limted of Cctober 17, 1946 and ending wth
the agreement of April 7, 1947, all that in our opinion the
order of January 18, 1947 says is that the Ruler was
agreeable to grant the concessions and that his officers
could proceed to take further steps necessary for the
pur pose. We are not prepared to accept the argument on
behal f of the conpany that the order of January 18, 1947
nmust be read independently of the agreenment of April 7, 1947
sinply ~because ~the -order did Dot say that an agreenent
shoul d be taken fromBirla Brothers Linmted. The absence in
the order of any reference to any agreenent in our opinion
makes no-difference in the context i'n which the order cane
to be passed and we have no difficulty in holding that the
order of January 18, 1947 was not a |aw by which the Ruler
of Gwalior granted exenption fromincone-tax to the conpany
to be established, It only amobunted to a signification of
the Ruler’s acceptance of the request for concessions nade
by Birla Brothers Limted and an order to his officers to
proceed further in the matter after this signification of
the Ruler’s acceptance of the request.That the matter was
processed further is clear fromthe fact that on. April 7,
1947 an agreenent was entered into between the Governnent of
Gnalior and Birla Brothers Limted incorporating the termns
acceptance of which had been signified by the Ruler of
Gnal i or on January 18, 1947. The fact that the
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order is called a Darbar Order is again of no significance
for it was the Ruler who was signifying his acceptance of
the request and the matter was cast in the formof ‘a Darbar
Order because his officers would have to carry out what he
had decided. There is therefore no doubt that the order of
January 18, 1947 cannot be read ‘independently of the
agreement of April 7, 1947 and nust be read in the context
of the entire set of circunstances beginning fromthe letter
of Birla Brothers Linited dated Cctober 17, 1946 and ending
with the agreenment of April 7, 1947 and so read  the ~order
must be held to be a mere signification of the acceptance of
the request and cannot be held to be a |l aw even wi'th respect
to that part of it which dealt with exenption from income-
tax. Further the formand content of the order are against
its being a |aw Finally the fact that it was / never
publ i shed and remained only on the file concerned has also a
bearing on the question and shows that it was not a llaw but
a nmere signification of the Ruler’s acceptance of the
request nmade by Birla Brothers Limted. It is plain  that
the order nmust in the context be treated as one step in the
negoti ati ons between the parties which ultimately led to the
agreenment; and so it would be idle to dissociate it fromthe
said negotiations and treat it as a |law. Besides the fact
that the parties entered into a formal contract in witing
enbodyi ng these concessions by the Ruler as consideration
for the obligation on the part of Birla Brothers Limted to
start the naned industries in Gvwlior State, is really
deci sive to negative the argunment urged by the conpany. The
agreenment having force as a contract-undoubtedly that was
the intention both of the Governnment of the Ruler and Birla
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Br ot hers Limted-is wholly irreconcilable with a | aw
operating side by side sinultaneously and de hors the
contract.

As we have cone to the conclusion that the order of January
18, 1947 is not a law, we think it unnecessary to consider
whether if it was a law it could be said to have been re-
peal ed by the extension of the Incone-tax Act read with s.
13 of the Finance Act, 1950 to the State of Madhya Bharat.
Nor is it necessary to consider what the effect of the
agreement between the President of India and the State of
Madhya Bharat dated February 25, 1950 would be on the
guestion of repeal and whether that agreement supports the
view that in the circunstances there could be no repeal

This brings us to the alternative argunent based on Art. 295
(1) (b) of the Constitution read with the agreenment of Apri
7, 1947. The argunment on-behalf of the conpany is that in
view of Art. 295 (1)(b) the obligation cast on the Ruler of
Gnalior~ by the agreenent of April 7, 1947 becane the
obligation of the Government of India through the Governnent
of Madhya Bharat, and this was a constitutional obligation
whi ch could not be affected by the extension of the

908

Income-tax Act to the Part B State of Madhya Bharat, from
April 1, 1950. it is contended that the obligation being
cast by the Constitution its binding force could only be
taken away by the anendrment of the Constitution and that no
law, even if it was good |law, could take away the exenption
granted by the agreenent. On the other ‘hand, |earned
Attorney- General contends that Art. 295 (1) merely provides
in the context of the com ng into existence of the sovereign
State of 'the Republic of India for the devolution of the
property and assets, and the rights, liabilities and
obligations of the Governnments of the former Indian  States
corresponding to State specifiedin Part B of the  First
Schedul e to the Constitution. He, therefore, contends that
Art. 295 (1) (b), when it provides that the liabilities and
obligations of any Indian State corresponding to 'a State
speci fied in Part B of the First Schedule to the
Constitution shall in the circunstances menti oned therein be
the liabilities and obligations of the Governnent of  |ndia,
it only nmeans that for the purposes of the rights and
l[iabilities arising for exanple out of an agreenent between
the previous Indian State and any other person, the Govern-
ment of India will in the circunstances mentioned in Art.
295 (1) (b) be substituted for the Indian State concerned.
He further contends that Art. 295 (1) (b) does not ~in any
manner make the liabilities and obl i gati ons ari sing
particularly out of contract any the nore binding on._ the
Government of India than woul d have been the case as agai nst
the State which originally entered into the contract and
that it is not correct to say that Art. 295 (1) (b) cast any
constitutional obligation on the Government of India to
honour the liabilities and obligations. It is wurged  that
Government of India would have the sane defences against a
contract as the previous Indian State which originally
entered into it would have had, and that Art. 295 (1) (b) is
not a fetter on the power of Parliament to legislate in
respect of matters with which such contract is concerned and

that such legislation would prevail against contract if
Parliament was conpetent to enact it and it did not in any
way transgress the constitutional limtations.

W are of opinion that the submssion of the |[earned
Attorney-General is correct. Art. 295 appears in Part XlI
of the Constitution dealing wth fi nance, property,
contracts and suits. This Part is divided into three




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 24

chapters. The first chapter deals with finance and provides
for a consolidated fund (Art. 266), a contingency fund if
necessary (Art. 267), and for the distribution of public
revenues between the Union and the States (Arts. 268 to 272)
and grants by the Union to the States (Arts. 273 and 275).
Article 277 provides for savings with respect to certain
taxes, duties, cesses and fees which were being lawfuly
| evied by any Governnent before the constitution cane into
force and Art. 278 provides for an
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agreement between the Union and the States for a period not
exceeding ten years, with respect to certain matters. The

other Articles upto Art. 284 in this chapter provide for the
Fi nance Conmi ssion and nake ot her niscellaneous provision in
financial matters relating to public revenues. These provi-
sions dealing wth finances have nothing to do wth
| egi sl ative conpet ence of Par | i ament or of State
| egi sl atures. Articles 285 to 289 certainly af f ect
| egi sl ative conpetence but that is because they nmake
provi sion in express terns in that behalf. Articles 290 and
291 deal with certain financial adjustnents and privy purses
of Rulers. Chapter 11 relates to borrowi ng and has nothing
to do with legislative conmpetence. Then comes Chapter 111,

which deals with property, contracts, rights, liabilities,
obligations and suits. Article 294 provides for the
devol ution of property and assets, and rights, liabilities

and obligations as between the Union and the previous
Provinces which became Part A States when the  Constitution
cane into force. Similarly Art. 295 provides for devol ution
of property and assets, and- rights, liabilities and
obligations between the Union and what were Part. B States
when the . Constitution canme into force. ~ These provisions as
to devol ution of property and assets, and rights,
l[iabilities and obligations were necessary when the Republic
of India cane into existence. But there is nothing either
in Art. 294 or Art. 295 which in any way fetters the
| egi sl ative conpetence either of ‘the Union or of the State
| egi sl atures. These provisions had to be nade in~ view of
List | and List 11 which defined the anbit of the power of
the Union and the States respectively . but the effect of
t hese provisions so far as rights, l'iabilities and
obligations are concerned, was only to substitute the Union
or the States, as the case may be, in place of the old
British Indian Provinces or the old Indian States which
became respectively Part A and Part B States under the
Constitution. These provisions relating to devolution of
rights, liabilities and obligations were therefore made only
to substitute in place of the old British Indiian Provinces
and the old Indian States either the Union or Part A or Part
B States in accordance with the schene of division contained
in List | and List 11 of the Seventh Schedule to the
Constitution. They did not confer any greater sanctity on
contracts, for exanple, entered into by an old Indian State
wi th ot her persons, and did not cast any fresh obligation on
the Union or the new Part A or Part B State over and above
what was already cast on the previous States by contracts
when they were nade. The defences which would have been
open to the old Indian States or the old British Indian
Provinces would still be open | to the Union or Part A or
Part B States against such contracts and the fact that Arts.
294 and 295 provided for devolution nade no change in their
essential nature as contracts nerely. W have not therefore
been abl e to understand what exactly
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is meant by saying that contracts existing frombefore were
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converted into constitutional obligations which could only
be changed by an anendnent of the Constitution and coul d not
be affected even by law validly passed after t he
Constitution came into force. Stress has particularly been
laid on the words "shall be the rights, Iliabilities and
obligations of the Governnent of India” in Art. 295 (1) (b)
and it is suggested that that nmeans that there was clear
positive instruction that the obligations so devol ving shal

be fulfilled, We do not read any such nmeaning in these words
and as we see themthey only provide that Iliabilities and
obligations on the Governnent of India shall be the sane as
in the case of the previous Indian State which originally
entered into contract and therefore the Governnent of India
will have the sanme defences to such a contract as the
previous Indian State would have bad; further if the
contract could be affected by legislation previously it
could equally be affected by |legislation after the provision
in Art. 295(1)(b). If contracts entered into by the Union
could be overborne or nullified by |aw conpetently enacted,
the obli'gations devolving on the Union under Art. 295 (1)
(b) do not enjoy any higher sanctity or immunity from the
effect of legislation. Similar words occur in Art. 294 (b),
and what we have said about Art. 295 (1) (b) may be
illustrated with respect to Art. 294 (b). Suppose a
contract had been entered into by the Domnion of India
whi ch was not in accordance with s. 175 of the CGovernnent of
India Act, 1935,  corresponding to Art. - 299 of t he
Constitution. Surely it cannot be contended that sinply
because Art. 294 (b) says that liabilities and  obligations

of the Domnion of-India shall- be the JIiabilities and
obl i gations of the Governnent of India, under the
Constitution, it would not be open to  the ~Government of

India to raise the defence that the contract was not binding
on it as it was not entered into in accordance with s. 175
of the Government of |ndia Act, 1935, because these words in
Art. 294 (b) anmounted to a clear positive instruction that
obl i gations devolving shall be fulfilled. W have no doubt
therefore that neither Art. 294 nor Art. 295 cast any such
obligation to the effect that the obligation shall be
fulfilled, even though it m ght not have been binding on the
previous Indian State which entered into it and even though
the previous State mght have the right to affect the
contract by legislation provided the | aw passed was vali d.
The position in our opinionis the sane even after the
devol ution provided in Arts. 294 and 295, and all that these
Articles have done is to substitute in place of the previous
States or the British Indian Provinces, the Government of
India or Part A or Part B States, as the case nmay be. The
devol ution of the rights and liabilities prescribed by  Art.
295 does not involve and is not intended to involve any

change in the character of the said rights and liabilities;
and
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so pleas which could have been raised in respect of the said
rights and liabilities prior to the devolution renain

entirely unaffected. There is therefore no question of any
constitutional obligation being cast by the provisions
contained in ,Art. 295 (1) (b) on the Government of India to
fulfil the contracts irrespective of whether they were
binding on the original State which entered into them and
whet her they can be affected by law validly passed after the
Constitution cane into force

W may in this connection refer to the decision in Mbharaja
Shree Umaid MIIls Ltd. (1) where it was held that there was
nothing in Art. 295 to show that it fettered for all time to
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cone, t he power of the Union |egislature to nmake
nodi fications or changes in the rights, Iliabilities and
obligations which bad vested in the Governnment of India.
The | egi sl ative conpetence of the Union |l egislature or even
of the State legislature could only be circunscribed by
express prohibition contained in the Constitution itself and
unl ess and until there was any provision in the Constitution
expressly prohibiting legislation on the subject either
absol utely or conditionally, there was no fetter or
[limtation on the plenary powers which the |egislature
enjoyed to legislate on the topics enunerated in the
rel evant |ists. There is nothing in Art. 295 whi ch
expressly prohibits Parlianent fromenacting a law as to
incone-tax in territories which becanme Part B States and
which were fornmerly Indian States, and such a prohibition
cannot be read into Art. 295 by virtue of some contract that
m ght have been made by the then Ruler of an Indian State
wi th any person.

Further i'n State of Rajasthan v. Shyam Lal (2), this Court
poi nt ed out-that even though liability or obligation may be
cast on the Government of India or Part A or Part B State by
Arts. 294 and 295 of the Constitution, such liability or
obligation was always subject to any | aw made by the new
State repealing the old laws and the liabilities arising
thereunder or even otherw se, provided the | aw so nmade was
within the conmpetence of the new State and did not
transgress the constitutional |intations.

The fact that the obligation of the Ruler of Gmalior under
the agreement of April 7, 1947, devolved on the Governnent
of India eventually by virtue of -Art. 295 (1) (b) therefore
woul d not take away the power of parlianment to pass a valid
law within its conpetence which does not transgress the

constitutional limtations, and which night affect the
obligation arising out of the agreement of April 7, ' 1947,
and even conpl etely superseding it.

(1) [1963] Supp. 2 S.C.R 515. A l.R 1964 S.C 1495.
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W have therefore to see what happened after the Consti-
tution came into force and whet her any |aw was  passed by
Parliament which in any way affected the agreenent of 1947.
Reliance in this connection has been placed on behal f of the
conpany on the agreement of February 25, 1950 between the
President of India and the State of Madhya Bharat to which
we have already referred. That agreenment accepted the
recomendati ons of the Enquiry Committee. Qur attention is
drawmn to Part 11, Chapter 11 of the reconmendations, where
the follow ng recommendati on was nmade in para. 11-(4) (ii):-

" Any speci al fi nanci al privil eges and
i munities af fecting f eder al revenues
conferred by the State upon other individuals
and corporations shoul d ordi narily be

continued on the same ternms by the 'Centre,
subject to a maximum period of ten (or
fifteen) vyears, and subject also to limting
in other ways any such concessions as nmay  be
extravagant or against the public interest."
This recommendation is undoubtedly part of the agreenent
made between the President of India and the State of Madhya
Bharat on February 25, 1950. It is therefore urged that in
view of this recommendation in the agreenent it was not open
to the Government of Indiato take away the exenption
-ranted by the agreenent of April 7, 1947. The agreenent
between the President of India and the State of Mdhya
Bharat was entered under Arts. 278, 291, 295 and 306 of the
Consti tution. It may be accepted that the provision to
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which we have referred above was entered into by virtue of
Art. 295 (1) which provided for devolution of property and
assets. and rights. liabilities and obligations subject to
any agreenent entered into in that behalf by the Governnent
of India wth the Government of that State, and to that
extent the Governnment of India was bound to honour the
agreenment of February 25, 1950. But we have to see what
exactly this agreenment provides with respect to any specia
financi al privil eges and i muni ties conferred on
corporations by the old Indian States. The provision is
t hat privileges and inmmunities should ordinarily be
continued on the sane terns by the Centre subject to a
maxi mum period of ten (or fifteen) years. W may enphasise
the word "ordinarily" in this provision which shows that the
Centre was not bound to continue the privileges and
imMmunities exactly in the sane formthough '.ordinarily" it
was expected to do so. Even so, the wuse of the word
"ordinarily" shows that it was open to the Centre to exam ne
the privileges and immunities and decide for itself whether
they shoul dbe continued and-if so in what formand to what
extent. Further the provision as to the continuance of the
privileges and i nmuniti es was subject also to the power of
913

the Governnent of Indiato limting in other ways any such
,concession as mght  appear to it to be extravagant or
against the public interest. There was thus a double
[imtation on the continuance of  the privileges and
imunities of corporations. Firstly, these privileges and
imunities were ordinarily tobe continued and that in
itself inmports that in some -cases they mght not be
continued. In the second place the Governnent of India was
given power to limt these privileges and imrunities if it
was of the opinion that the privileges and inmunities were
extravagant or against the public interest. This again is a
very wi de power which the Governnment of I|ndia had even under
the agreement of February 25, 1950.  Therefore, the argunent
that the Governnent of India was bound to continue the
privileges and imunities w thout any nodification because
of the agreenent of February 25, 1960 cannot prevail

Let wus therefore see if any provision was  nmade by the
Governnment of India in this behalf, to carry out this recom
mendation of the Enquiry Committee. It may be nentioned
that the recomendati on was made on July 22, 1949 though it
was brought into the agreenment on February 25, 1950. Sec-
tion 60-A was introduced in the Incone-tax Act by s. 19 of
the Taxation |laws (Extension to Merged States and Amendnent)
Act, (No. LXVII of 1949). Oiginally it only applied to
nmerged territories, but when the Income-tax Act was extended
to part B States on April 1, 1950 by the Finance Act, = 1950,
s. 60-A was anmended fromthe sane date and applied to part B
States also. Thus it seens to us clear that the “provision
with respect to immunities and privil eges of corporations to
which we have already referred was given effect to by the
application of s. 60-A which we have al ready set out above
to Part B States. That section provides that if the Centra
CGovernment consiciers it necessary or expedient so to do for
avoi di ng any hardship or anonmaly or renoving any difficulty
that may arise as a result of the extension of the Incone-
tax Act to Part B States, the Central Government may, by
general or special order, make an exenption, reduction in
rate or other nodification in respect of income-tax in
favour of any class of income or in regard to the whole or
any part of the inconme of any person or class of persons.
Section 60-A therefore clearly provides for the continuance
of exenptions where the Central Governnent thought it
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necessary so to do. This provisionis clearly in accord
with the recomendation of , the Enquiry Comrittee to which
we have already referred above. This was followed by the
Concessions Order, cl. 16 of which specifically referred to
concessions to industrial undertakings and provided that the
Central CGovernnment having regard to all the circunstances of
the case nmight grant such relief if any as it thought

appropri ate. It may be nentioned further that the sane
O der
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provided for |lower rates of income-tax for some tine wth
respect to all incomes accruing in a Part B State.

The position therefore which energes on April 1, 1950 is
that the inconme-tax Act was extended to Part B States as
fromthat date by the Finance Act, 1950, and thus incone-tax
becamre payable on all income accruing in Part B States
subject to the terns of the Finance Act, 1950. Further by
the Concessions” Order relief was given generally to al

i ncome-tax payers in Part B States by reducing the rates of
i ncome-tax ~and there was a special provisionincl. 16 of
t he Concessions O der with respect to i ndustria

undertakings situated in Part B States which had been
-ranted any exenption fromor any concession in respect of
i ncome-tax or super-tax by the Ruler of an Indian State and
was enjoyi ng such exenption or concession inmedi ately before
April 1, 1950. It is not in dispute that it was within the
conpetence of Parlianment to extend the Inconme-tax Act to
Part B States and to subject incomes accruing in Part B
States to income-tax and super-tax by the Finance Act of
1950. A specific provision was also made in'the |Incone-tax
Act by s. 60-A to provide for exenption, reductionin rates
or other nodifications in respect of incone-tax accruing in
Part B States, in order to avoid any hardship or anomaly or
renoving any difficulty which mght arise as a result of the
extension of the Inconme-tax Act to Part B States. Lastly by
the Concessions Order issued under s. 60-A of the Income-tax
Act rates were reduced general ly for sonetimes and’' specia

provi sion was nade with respect to concssions to industria

undertakings in cl. 16. These provisions were -all /within
the conpetence of parliament and it is not the case of the
conpany that they transgress any constitutional Ilimtation.

Therefore as soon as these provisions came into force from
April 1. 1950, the result nust be that the exenption clained
by the conpany under the agreenment of April 7, 1947 nust
fall in the face of these legislative provisions and the
conpany would only be entitled to (i) reduction in rates
provi ded by the Concessions Order and (ii) such exenption or
concessions as the Central Governnent m ght grant under. cl
16 of the Concessions Oder. These provisions of/  |aw
therefore clearly affect the exenption granted by the
agreement of April 7. 1947 and after these provisions cane
into force fromApril 1, 1950 the company could only get
such concessions as were allowable generally under the
Concessions Order or specifically under cl. 16 thereof to
I ndustrial undertakings covered by that clause. These
provisions clearly affect and supersede the agreenent and it
is not the case of the conpany that these provisions are not
valid. The agreement nust therefore be held to have been
superseded and the conpany could only get such benefits as
it was entitled to wunder the Concessions O der. The
argunent therefore that the obligation arising out of the
agreenment of 1947 coul d
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not be affected by the extension of the Income-tax Act to
Part B State of Madhya Bharat read with Finance Act of 1950
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nmust fail. W have already pointed out what the scope of
Art. 295 (1) (b) is and we are of opinion that it was not
necessary to anend the Constitution in order to affect the
agreement of April 7, 1947. The argunment that the Union of

India was still bound by the agreement of April 7, 1947 in
spite of the legislative provisions made from April 1, 1950
to which we have already referred nust therefore fail. The

conpany is therefore not entitled to rely on the agreenent
of April 7, 1947 for the purpose of exenption and that it
can only take advantage of the Concessions Oder wth
respect to income accruing to it in Madhya Bharat. It nmay
be nmentioned that the conpany applied under cl. 16 of the
Concessions Oder and was given certain exenptions wth
respect to the weaving section and that is all that the
conpany is entitled to. As to the staple fibre section, the
conpany did apply for exenption under cl. 16, but in all the
circunmst ances the Governnent of India did not think it fit
to grant  exenption in that behalf. As that order was in
accordance wi th | aw'the conpany cannot rest on the agreenent
of April. 7, 1947 which nust be deened to have been
super seded by legislative provisions made fromApril 1, 1950
with respect to inconme-tax and super-tax in the Part B State
of Madhya Bharat. In- this connection our attention is drawn
to The South India Corporation Ltd. v. The Secretary, Board
of Revenue(1l) on behal f of the conpany. W find nothing in
that case which in any way militates against the view that
we have taken and it is therefore unnecessary to consider
that case in detail. W are therefore of opinion that the
H gh Court was not correct in holding that the Government of
India was bound to fulfil the obligation undertaken by the
Ruler of Gwalior and was bound to grant exenption to the
conpany under the agreenent of April 7, 1947, irrespective
of the legislative provisions nmade with respect to incomne-
tax and super-tax fromApril 1, 1950.
This brings us to the | ast contention based on Art. 278, of
the Constitution. |In this connection the conmpany relies on
the agreenment of February 25, 1950 to which we have already
referred and on the recommendati on of the Enquiry Conmittee.
which was nade part of the agreenment and to which also we
have already referred. The argunent is that that” recom
nmendati on nust be treated to be an agreenment under Art. 278
and would therefore be binding for ten vyears under that
Article and thus the conmpany would be entitled to exenption
for at least ten years by virtue of the agreenent.” W are
of opinion that there is no force in this argunent. [In the
first place, the agreenent of February 25, 1950 was not
merely wunder Art. 278; it was a conposite agreenment under
Arts. 278, 291, 295
(1) A l1.R 1964 S.C 207.
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and 306. W have already pointed out while dealing with the
argunent based on Art. 295 (1) (b) that this provision of
the agreement relating to corporations as to exenptions and
concessions to be granted to themmay be treated as an
agreenment under Art. 295 (1), for it dealt with matters  of
obligation devolving on the Governnment of India and such
devol uti on was subject to any agreenent entered into in that
behal f by the Governnent of India with the Governnent of the
State concerned. But we are unable to see how the provision
relating to exenptions or concessions to corporations can be
said to be an agreenment under Art. 278. The relevant part
of Art. 278 (1), on which reliance is placed on behalf of
t he
conpany isas follows: -

"(1) Notwi t hst andi ng anyt hi ng in this
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Constitution, the Governnent of India, may,
subj ect to the provisions of clause (2), enter
into an agreenent with the Governnent of a
State specified in Part B of the First
Schedul e with respect to-

(a) the levy and collection of any tax or
duty leviable by the Governnent of India in
such State and for the distribution of the
proceeds thereof otherwi se than in accordance
with the provisions of this Chapter;

(D) e
Clause (2) of Art. 278 to which cl. (1) is subject nerely
prescribes the period for which the agreenent will remain in
force, the nmaxinmmbeing ten years in all. Article 278
appears in Ch. | of Part XII with which we have already

dealt with briefly.” As we read Art. 278 (1) (a) we find
nothing in it which has any relevance with respect to any
agr eenment bet ween Ruler of  an Indian State and a
cor porati on. Article 278(1)(a) provides for an agreenent
bet ween t'he Governnent of India and the Covernment of a Part
B State for ~the levy or-collection of any tax or duty
| eviable by the Government of India in such State and for
the distribution of the proceeds thereof otherwi se than in

accordance w th the provisions of Chapter 1 Part X I; and
this provi si on is "notw thstanding anything on the
Constitution.” The /earlier provisions in this Chapt er

provide for the levy and collection of certain taxes and
duties leviable by the Governnent of India and for their
di stri bui on between the CGovernnent of India and the States.
Article 268 (1) deals with such stanp dutiesand such duties
of excise on nedicinal and toilet preparations as are
nentioned on the Union List and provides that they shall be
levied by he Governnent of India but shall be collected by
the States within which such duties are leviable and the
proceeds of such duties are to be assigned to that State.
Simlarly Art. 69 deals with certain other duties and says
that they shall be levied and col l'ected by the Governnent of
I ndi a but shal
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be assigned to the States as provided therein.~ Article 270
speaks of taxes on income other than agricultural i ncome and
lays down that they shall be levied and collected by the
Government of India and distributed between the Union and
the States in the manner provided thereunder. Article 272
speaks of Union duties of Excise other than such duties of
exci se on nedicinal and toilet preparations as are nentioned

in the Union List and | ays down that they shall ~be |evied
and col l ected by the Government of India, but, if Parlianent
by law so provides, there shall be paid out of the

Consolidated Fund of India. to the States to which the |aw
i mposing the duty extends sums equivalent to the “whole or
any part of the net proceeds.

It will be clear therefore that the earlier part of the
Chapter has provided for levy and collection of certain
taxes and duties |eviable by the Governnent of India and the
di stribution of the proceeds between the Governnment of |ndia
and the States. Al that Art. 278 (1) does is to permt by
agreenent variation in the nmanner of |levy and collection as
conpared to the provision in the earlier part of the Chapter
and also variation in the manner of distribution of the
proceeds as conpared to the provision in the earlier part.
Article 278 (1) (a) only deals with levy and collection of
certain public revenues and their distribution between the
CGovernment of India and the States. It gives power to the
Government of India to enter into agreement wth any
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Government of a State specified in Part B of the First
Schedule by which variation nay be made in the manner of
| evy and collection of any tax or duty leviable by the Gov-
ernment of India and the distribution of the proceeds, even
though that mght not be in accordance with the earlier
provisions in the Chapter. Article 278 (1) (a) thus has
nothing to do with any obligation arising out of agreenents
between Rulers of forner Indian States and other persons
with respect to exenption fromany tax or duty. Nor do we
see anything in Art. 278 (1) which in any way affects the
| egi sl ative conpet ence of Par | i ament or of State
Legi slatures to pass any law within their respective powers.
Al that it provides is that the earlier provisions in the
Chapter relating to levy, collection and distribution of any
tax or duty may be varied for a certain period on an
agreenment between the Governnent of India and the CGovernnent
of a Part B State. This was clearly necessary in view of
the fact that many sources of revenue of States which cane
to formpart B States had to be taken over by the Governnent
of India in view of the division of powers of taxation in
List I and List 11 of the Seventh Schedule to the Constitu-
tion and that mght have created a gap in the revenues of
Part B States. Therefore the Governnent of India was given
the power for a period of ten years at the outside to come
to an agreenent with any Part B State in the natter of |evy
or collection of any tax or duty leviable by it and its
di stribution.
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Article 278(1)(a) would also affect Art. 266 which provides
that all revenues received by the Governnent of India shal
form one consolidated fund except the proceeds  of certain
taxes and duties which were assigned inwholeor in part to
the States by the other provisions of this Chapter. What
Art. 278 (1) does is that it pernits the Government of India
to enter into agreenments not only wth respect to levy and
collection of duties and taxes specifically dealt with in
this Chapter but also with respect to other taxes and duties
| eviabl e by the Governnent of India which would ordinarily
go to the Consolidated Fund of India and to provide how such
taxes and duties which are nmade part of the agreement may be
levied and collected and in what nanner they -should  be
di stributed between the Government of India and the Part B
State concerned. But for this provision it nmay not have
been open to the Governnent of India to give help to Part™ B
States which required it beyond what is provided in the
earlier provisions of this Chapter. Al that Art. 278 (1)
does is to provide for further help to Part B States in case
it was necessary by entering into agreenents with themas to
the manner of levy and collection of any tax and  duty
| evi abl e by the Governnment of Ind a and for the distribution
of its proceeds in spite of the provision in At 266
requiring all such proceeds to be credited in the
Consol i dated Fund of | ndi a.

VWen Art. 278 (1) (a) speaks of levy and collection it  does
not deal wth legislative conpetence but only wth the
actual levy of tax and its collection-, and this in our
opinion is clear fromthe later provision which relates to
the distribution of the proceeds resulting from such |evy

and collection. It is true that sonetimes the word "levy"
al so includes imposition of tax and not nerely its
assessnent and collection; but in the context in which the
words "levy and collection" have been used in Art. 278(1),

it seenms to us that they only cover the assessnment and
collection not the inposition of a tax. W nmay in this
connection refer to the words of Art. 277 which speaks of
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any taxes, duties, cesses or fees which were being lawfully
| evied by the Governnent of any State or by any nmunicipality
or other local authority or body. Those words canme up for
consi deration by this Court in The Town Municipal Comittee
v. Ranthandra Vasudeo Chinote (1) and it was held that in
the context the words "being lawfully levied" in Art. 277
neant that the tax was actually |l evied and not nerely that a
| aw i nposing a tax had been nade. Simlarly in the context
of Art. 278 (1) (a) the levy and collection of any tax,
followed as it is by the distribu. tion of its proceeds,
nmean the actual assessment and collection of the tax and the
way in which that should be done and have no reference to
| egi sl ative conpetence as to the inposition of the tax. e
are of opinion that Art. 278 (1) (a) deals only with public
revenues and how t hey shoul d be assessed and col |l ected

(1) Al.R 1964 S.C. 1166.
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and di stributed between the Union of India and Part B States
in case /'there is an agreenent in that behalf between the
Union of India and Part B States. |t further provides that
in case of such agreenent the earlier provisions of the
Chapter relating to the levy, collection and distribution of
taxes and duties would not apply and the agreement would
prevail for a maxi num period of ten years.

As to the non obstante clause with which Art. 278 (1) (a)
opens, that was apparently necessary in view of certain
provisions of the Constitution as to the -extent of the
executive power of  the Union and the States. Thus it
becomes possible to the Government of India if it so decides
to enter into an agreement with a Part B State with respect
to a tax leviable by the Governnent of India that  the tax
shal | be assessed and collected by the State through its own
officers and the State nmay retain the entire proceeds so
assessed and collected even though the executive power of
the Union under Art. 73 extends to matters with respect to
whi ch Parlianment has power to make laws and ordinarily if a
law as to taxation is passed by Parlianment within its power
its assessnent and collection would be by officers ‘under the
CGovernment of India. Article 278 (1) (a) however pernmits
that such assessnent and coll ection may al so by agreenent be
left to the States in spite of the provisions in other part
of the Constitution. The nonobstante clause however wth
which Art. 278 (1) opens does not in our opinion affect the
| egi sl ative conpetence of Parlianent even with respect to
duties and taxes which are dealt with by an agreenent ~under
Art. 278(1)(a). We are therefore of opinionthat ~in the
first place the agreenent of February 25, 1950 on-which the
conpany relies with respect to concessions to . corporations
nust be deened to have been entered under Art. 295 (1) /(b),
and not under Art. 278 (1) (a). |In the second place, Art.
278 (1) (a) nerely contenpl ates an agreenent between the
Centre and Part B States with respect to | evy collection or
di stribution of public revenues which are leviable by the
CGovernment of India and has nothing to do with any contract
between a forner Indian State and another person wth
respect to such revenues which may have becone t he
obligation of the Government of India under Art. 295 (1)
(b). The conpany therefore cannot rely on the agreenment of
February 25, 1950 in this connection and contend that the
agreement of April 7, 1947 was binding for at Jleast ten
years thereunder.

We are therefore of opinion that the view taken by the High
Court is incorrect. The appeals are therefore allowed and
the order of the High Court inthe wit petition and the
decree of the High Court in the suit are set aside, and the
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Wit petition and the suit are dism ssed. In the
circunstances we order parties to bear their own costs
t hroughout .

Appeal al | owed.
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