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The present appeal is directed against the judgnment and decree passed by
the H gh Court of Madras in Second Appeal No. 1939 of 1986. By the said
appeal, the H gh Court set aside the judgnent and decree passed by the
Subor di nat e Judge, Tindivanamin Appeal No. 6 of 1983 which in turn set
asi de the judgnment 'and decree passed by District Miunsif, Tindivanamin
Oiginal Suit No. 63 of 1983.

To appreciate the controversy raised in the present Appeal, factua
background may be stated in brief:

The appel |l ants herein were original defendants and respondent was the
original plaintiff. One Annanal ai was the absol ute owner of the property
bearing R'S. 81 situated at village Peravur in Tal uka Ti ndi vanam
adneasuring 1 acre and 52 cents (hereinafter referred to as the ‘suit
property’). Annamal ai nortgaged the said property by a usufructuary
nortgage to defendant No. 1 Rukmani “Ammal by a docunent Ex. B-5 dated June
27, 1962 to secure repaynent of Rs. 400 on a pro-note. Defendant No. 1 was
put in possession of the property. Annanal ai had al'so taken another | oan
from Rukmani Ammal on another pro-note executed by him On August 13, 1964,
Annamal ai sold 67 cents fromthe suit property to plaintiff-Jagdesa by a
regi stered sal e-deed Ex. A-1 for Rs. 800/-. There was a recital in the

sal e-deed that the defendant No. 1 was in possession of property as a
nortgagee and the plaintiff had thus purchased the equity of redenption
from Annamal ai . Since the defendant No. 1 was not repaid the amount of

anot her | oan under pro-note, she instituted a noney suit being Snall Cause
Suit No. 176 of 1965 wherein a decree was passed. The suit-property was put
up for sale in execution of noney decree. The auction took place on August
3, 1966. The defendant No. 1 purchased the property with the | eave of the
Court. Sale was confirnmed on Septenber 5, 1966 and sales certificate Ex.
B-7 was issued in her favour, and she took delivery of possession through
Court on January 18, 1967. The property was subsequently sold by Rukmani
Ammal (Defendant No. 1) to Krishna Gounder (Defendant No. 2) on August 16,
1979 by a sal e-deed, Ex. B-19.

On March 1, 1980, the plaintiff issued a notice to defendant No. 1 asking
her to hand over possession of 67 cents fromthe property to the plaintiff
but the defendant No. 1 refused to do so. The plaintiff, therefore, filed a
suit on June 6, 1980 for declaration of title and also for possession of
property. It was alleged by the plaintiff that defendant No. 1 was

nort gagee in possession of the property and since the nortgage was
usufructuary one and the defendant No. 1 was in possession for a continuous
period of ten years, the nortgage was deened to be discharged under the
Tam | Nadu Debt Relief Act, 1979 and defendant No. 1 was bound to deliver
possession of the property to the plaintiff. It was also alleged by the
plaintiff that he was not aware of Small Cause Suit No. 176 of 1965 by
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def endant No. 1 nor the decree passed in the said suit and attachnment and
sal e of property; that the Court auction was illegal and invalid as no
notice was issued to the plaintiff before undertaking aucti on sale nor an
opportunity was afforded to him The auction, therefore, would not bind him
as it was fraudulent. A prayer was accordingly made to decl are auction sale
invalid and to put plaintiff in possession of the property. According to
the plaintiff, he purchased 0.67 cents out of 1 acre, 52 cents of the suit
property and had beconme owner of that portion.

The suit was resisted by defendant No. 1, inter alia, contending that it
was not maintainable inasmuch as the plaintiff ought to have instituted a
suit for redenption of nmortgage and not for declaration of title. It was

al so contended that a decree was passed in favour of defendant No. 1 in the
previous suit and in execution of the said decree, the property was sold in
public auction and after obtaining |leave of the Court, the defendant No. 1
purchased the property and had beconme full and absol ute owner thereof. She
further contended that the debtor was not entitled to any benefit under the
Tam | Nadu Debt Relief Act. In any case, after the auction sale and
confirmation thereof by a Court, her possession of property was as owner of
the property and thus, she was in adverse possession. She had becone owner
as she had acquired title by adverse possession and the suit filed by the
plaintiff was barred by linmtation. It was also stated that the sale in
favour of defendant No. 1 was confirmed by a conpetent Court of |law The
def endant No. 1 had al so-sold the property to defendant No. 2 on August 16,
1979 under the sal e-deed, Ex. B-19 and thereafter the suit of the plaintiff
agai nst her was not naintai nable and was |iable to be di sm ssed. Defendant
No. 2 renmined ex-parte.

The trial Court, on the basis of ‘allegations and counter allegations of the
parties, framed necessary issues-and by judgnent and decree, dated Novemnber
18, 1982, held that the claimput forward by the plaintiff was well founded
and he was entitled to a decree for possession as prayed by himto the
extent of 67 cents. The Court observed that defendant No. 1 was in
possession only as a nortgagee of the property and even after auction sale
by the Court, she continued to remain-in possession as the nortgagee and
could not get title by adverse possession. The trial court also held that
as defendant No. 1 was in possession of property since nore than ten years,
the nortgage was statutorily di scharged and the defendant No. 1 was bound
to hand over possession of the property to the nortgagor. As the plaintiff
had purchased 67 cents in R'S. 81, he was the absol ute owner ‘and was
entitled to that portion of the property. Accordingly, relief was granted
in favour of the plaintiff.

Bei ng aggrieved by the decree passed by the trial Court, the defendant No.
1 preferred an appeal in the Court of the Subordinate Judge, Tindivanam
The | ower Appellate Court held that it was no doubt true that Annanalai was
the owner and nortgagor of the property and defendant No. 1 was in
possessi on as a nortgagee of the suit property. The Court, however, held
that after the auction sale by the Court on August 3, 1966 and confirmation
of sale and grant of sale certificate in favour of defendant No. 1 on
Septenber 5, 1966, she no nore continued to be nortgagee in possession and
her title was adverse to the nortgagor. Her possession was thereafter
adver se possession so far as the owner was concerned. ' I'n the circunstances,
relying on a decision of this Court in Soni Lalji Jetha (deceased) through
his LRs v. Soni Kalidas Devchand & Ors., AR (1967) SC 978 : [1967] 1 SCR
974, the Court held that the defendant No. 1 had beconme owner by adverse
possession and the suit filed by the plaintiff was not naintai nable. The
Court also held that the suit ought to have been filed under Order 34 of
the Code of Civil Procedure, 1908 for redenption of nortgage and not for
declaration of title and possession of nortgage-property. According to the
appel l ate Court, the suit filed by the defendant No. 1 agai nst Annanal ai
was for recovery of noney and the plaintiff-Jagdesa was not necessary party
to the said suit and the decree passed in that suit and sale of the suit-
property in execution was binding to the plaintiff also. Accordingly, the
appeal was all owed. Judgnment and decree passed by the trial Court was
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reversed and the suit filed by the plaintiff was di sm ssed.

The plaintiff was aggrieved by the decree of the | ower Appellate Court and
filed Second Appeal in the High Court of Madras. The Hi gh Court, relying on
the fact that the defendant No. 1 was only nortgagee in possession and the
nortgagor was entitled to redeemthe nortgage, held that defendant No. 1
continued to be a nortgagee only and she woul d not becone owner of the
property by adverse possession. Therefore, according to the H gh Court, the
trial Court was right in passing decree in favour of the plaintiff for
title and possession of the property and the | ower Appellate Court
conmitted an error in allow ng the appeal and setting aside the decree. The
Hi gh Court also held that the decree passed in favour of defendant No. 1 in
Smal | Cause Suit was not binding to the plaintiff as he was not joined as a
party defendant in that suit. The Hi gh Court, therefore, allowed the appea
and decreed the suit of ‘the plaintiff.

The appel | ant s- def endants have chal | enged the decree passed by the Hi gh
Court in the present appeal

We have heard | earned counsel for the parties. Learned counsel for the
appel | ants contended that the High Court comritted an error of lawin

hol ding that the suit filed by the plaintiff for declaration of title and
possessi on of property was maintai nabl e. According to the | earned counsel
the plaintiff ought to have filed a suit for redenption under Order XXXV
of the Code of Civil Procedure, 1908. He, having purchased equity of
redenption, could not have filed a suit for declaration and possessi on of
nort gage property but for redenption of nortgage. The counsel also
contended that the High Court was not right in holding that defendant No. 1
had not become owner of the property by adverse possession since she was a
nort gagee of the suit property. Once the nortgagee purchased the property

i n execution proceedings and in auction-sale with |.eave of the Court, she
had becone owner of such property. Sale was confirnmed and sale certificate
was issued in favour of defendant No. 1. Even if it is assunmed that the
title of the nortgagee was defective, the status of the defendant No. 1 was
changed from nortgagee into a person clainng owership of property and the
suit filed by the plaintiff was barred by the law of limtation. It was

al so submitted that the High Court was wong in holding that the decree
passed in Small Cause Suit was of no effect as the plaintiff-was not joined
as defendant in that suit. The | earned counsel for the appellants,
therefore, submitted that the appeal deserves to be allowed by confirm ng
the judgnent and decree of the | ower Appellate Court and by dismssing the
suit filed by the plaintiff.

The | earned counsel for the respondent-plaintiff, on the other hand,
supported the decree passed by the trial Court and confirmed by the High
Court. He submitted that defendant No. 1 was nortgagee in possession and as
the sale in favour of the plaintiff was in accordance with |aw, defendant
No.1l continued to be nortgagee in possession. The counsel submitted that it
is settled | aw that "once a nortgage, always a nortgage". It was,

therefore, open to the nortgagor or a person claimng through such
nortgagor to redeemthe property. Since the plaintiff was claimng the
right and title of the nortgagor, it was open to himto file a suit for

decl arati on and possession of the property to the extent of 67 cents and by
passing a decree in favour of plaintiff, no illegality had been commtted
by the trial Court. As the | ower Appellate Court had conmitted an error in
setting aside the said decree, the H gh Court was right in correcting the
error and in restoring the decree of the Trial Court. He, therefore,
submitted that the appeal deserves to be di smissed.

Havi ng heard the | earned counsel for the parties and having considered the
rel evant provisions of lawin the Iight of decisions cited before us, in
our view, the appeal deserves to be allowed by setting aside the decree
passed by the trial Court and confirned by the H gh Court and by restoring
the decree of the first Appellate Court.
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Fromthe facts, it is clear and is not disputed before us that Annanal ai
was the original owner of the property who nortgaged it to defendant No. 1.
Thus, Annanal ai was nortgagor and Rukmani Ammal - def endant No. 1 was
nortgagee. Since it was an usufructuary nortgage, defendant No. 1 was put

i n possession of the property as nortgagee. It was in June, 1962. It is

al so not in dispute that defendant No. 1 had advanced another |oan on a
different pro-note to Annanmml ai. Annanml ai sold part of the property to the
present plaintiff on August 13, 1964 when the property was in possession of
def endant No. 1 as nortgagee. It has come on record that since the anount
under separate pro-note was not repaid by Annamalai to defendant No. 1, the
latter filed Small Cause Suit for recovery of nmoney due and a decree was
passed agai nst Annamal ai by a conpetent court. In execution proceedings,
the suit property was sold by the Court in public auction and defendant No.
1, with the perm ssion of the Court, purchased it on August 3, 1966.
Auction was confirmed and sale certificate was issued in favour of

def endant No. 1 on Septenber 5, 1966. It is, therefore, clear that
according to defendant No. 1, he becane absol ute owner of the property in
vi ew of purchase of property in Court auction by her as the sale was
confirmed and sale certificate was issued. In our opinion, the |earned
counsel flor-defendant No. 1 is right in contending that when Annamal ai sol d
part of the suit property to the plaintiff in 1964, the property was

al ready nortgaged to defendant No. 1 who was in possession of the property.
Def endant No. 1 is, therefore, right in submtting that the plaintiff ought
to have filed a suit for redenption of nortgage and not for declaration of
title and possessi on of property. The | earned counsel for defendant No. 1
is also right in subnmtting that once the property was sold to defendant
No. 1 who was nortgagee in possession, she could not be continued as

nort gagee i nasnuch as after the sale, she was clainming the property as an
owner thereof. Her status as nortgagee cane to an end with the purchase of
property and in the eye of law, it could be said that she was cl aim ng
title over the property which was adverse to the owner of the property. In
this connection, our attention was invited by the learned counsel to few
deci si ons:

In Padma Vithoba Chakkkayya v. Mhamred Multani & Anr. AIR (1963) SC 70 :
[1963] 2 SCR 229, this Court held that once a person gets possession of
property as nortgagee, he cannot by a unilateral act or declaration claima
title over the property by adverse possession agai nst the nortgagor since
in law his possession is that of the nortgagor. But if nortgagor and

nort gagee subsequently enter into a transaction under which the nortgagee
is to hold the property thereafter not as a nortgagee but as owner, that
woul d be sufficient to start adverse possession agai nst the nortgagor even
if the transaction is for any reason inoperative under the Iaw.

The Court st ated:

"On the finding reached above that the first defendant entered into
possessi on of the properties as usufructuary nortgagee in 1916, the
guestion is what are the rights of the appellant. On the basis of
the sal e deed by the second defendant in favour of Rajanna, he
woul d be entitled to redeemthe nortgage. But the present suit s
not one for redenption of the nortgage but for ejectnent and that
by itself would be a ground for dismssal of the suit. But in view
of the fact that this litigation had | ong been pending, we consider
it desirable to decide the rights of the parties on the footing
that it is a suit to redeemthe usufructuary nortgage, w thout
driving the parties to a separate action. W have now to consi der
the defence of the first defendant to the suit, treating it as one
for redenption. Now the contention of M. Ranganathan Chetty for
the respondent is that he had been in possession of the properties
as owner ever since 1923, when the second defendant sold themto
him that he had thereby acquired a prescriptive title to them and
that the right of the appellant to redeem was thereby extinguished.
It is not disputed that when a person gets into possession of
properties as nortgagee, he cannot by any unilateral act or
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declaration of his prescribe for a title by adverse possession

agai nst the nortgagor, because in law his possession is that of the
nortgagor. But what is contended is that if the nortgagor and

nort gagee subsequently enter into a transaction under which the
nortgagee is to hold the properties thereafter not as a nortgagee
but as owner that would be sufficient to start adverse possession
agai nst the nortgagor if the transaction is for any reason

i noperative under the law. This contention, in our opinion, is well
founded. Though there was at one tinme a body of judicial opinion
that when a person enters into possession as a nortgagee he cannot
under any circunstances acquire a title by prescription against the
owner, the lawis now fairly well settled that he can do so where
there is a change in the character of his possession under an
agreenment with the owner, vide Karnam Kanda Sam v. Chinnabba, AR
(1921) Mad. 82)." (enphasis supplied)

A simlar question cane up for consideration in Soni Lalji Jetha. There it
was held by this Court that a mortgagee in possession under the terns of
nortgage cannot, by nerely asserting rights of ownership in the nortgage
property, convert his possession as nortgagee into possession hostile to
the nortgagor. But the nortgagor can - sell the nortgage property to his
nort gagee and thereby put the nortgagee’s estate to an end and thereafter
all the right, title and interest in the property would vest in the
nortgagee. Such a sale would be valid and binding and thereafter the
character of possession as a nortgagee would be converted into possession
as an absol ute owner. Even if such a sale is held to be voidable and not
bi ndi ng on a subsequent purchaser, the character of possession based on
assertion of absolute ownership by the nortgagee does not alter, and if
such possessi on conti nues throughout the statutory period it ripens into a
title to the property.

The Court in the circunstances stated:

"It is true that as nortgagees-in-possession Kanji and Lalji
derived their title to possession through the nortgagors and by
virtue of their rights under the said nortgage. They were entitled,
therefore, to continue to(be in possession under the said nortgage
and so long as it subsisted. By nerely asserting rights of
ownership in the said shops they could not convert their possession
as nortgagees and unilaterally-alter their lLawmful possession as
nortgagees into possession hostile to the nortgagors. But it is a
wel |l settled proposition that a nortgagor can sell the nortgaged
property to his nortgagee and thus put the nortgage’s estate to an
end and thereafter all the right, title and interest in the
property would vest in the nortgagee. Such a sale would be valid
and bi nding as between them and thereafter the character of
possessi on as a nortgagee woul d be converted i nto possession as an
absol ute owner. Even if such a sale is held to be voi dabl e and not
bi ndi ng on a subsequent purchaser the character of possession based
on assertion of absolute ownership by the nortgagee does not alter,
and if that possession continues throughout the statutory period it
ripens into atitle to the property." (enphasis supplied)

In L. Shankaran Laxmi & Os. v. AdimKunju, AR (1965) Ker 132, a Division
Bench of the High Court of Kerala held that once a nortgagee purchases the
property in execution proceedings, he clains to be the owner of the
property and does not remamin to be nortgagee. The Court stated that unless
there is a default in performance of sone obligation by the nortgagee, the
purchased by nortgagee in execution of decree with the | eave of the Court
makes hi mthe owner of the property.

In K. Gopalan Thanthri v. Ittira Kelan & O's., AIR (1970) Ker 305 (FB), it
was held by the Full Bench of the Hi gh Court of Kerala that after the sale
of nortgage property in favour of nortgagee, possession of nortgagee

becomes adverse to tarwad and if a suit for redenption is not filed within
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the stipul ated period of twelve years, it would becone barred by
[imtation.

In the case in hand, Annamalai was the owner of the property. He nortgaged
it to defendant No. 1 in 1962 and since then defendant No. 1 was in
possessi on of the property as nortgagee. Annamal ai then sold part of the
property to the plaintiff in 1964 and the sal e-deed recited the factum of
nortgage by the owner to defendant No. 1. In a suit for recovery of nobney
by defendant No. 1 against Annanal ai, a decree was passed and in execution
proceedi ngs, the property was purchased by the nortgagee (defendant No. 1)
in 1966. The auction was confirned and sale certificate was issued in
favour of defendant No. 1 on Septenber 5, 1966. The subm ssion of defendant
No. 1 is well founded that thereafter she did not continue to renmain

nort gagee but becane absol ute owner or clainmed to be the absol ute owner of
the property. As held by this Court in the cases referred to herei nabove,
once the nortgagee is clainmng to be an absol ute owner of the property,

hi s/ her status as nortgagee cones to an end and hi s/ her possessi on becones
adverse to the original owner. Even if such sale is voidable (and not
void), it will not alter |egal position and adverse title of the origina
nort gagee continues and if the period of twelve years expires, he/she
beconmes owner of the property by adverse possession

In the case on hand, the auction took place on August 3, 1966 and the sale
was confirmed and sale certificate was issued in favour of defendant No. 1
on Septenber 5, 1966. Adnmittedly, the suit was filed by the plaintiff on
June 26, 1980, that i's, after a period of twelve years. In the

ci rcunst ances, in our opinion, the | ower Appellate Court was right in

dism ssing the suit. It was barred under Article 61 of the Linmitation Act,
1963. The | ower Appel llate Court, in our opinion, was also right in
observing that since the plaintiff was claimng through Annamal ai (origina
owner), he ought to have filed a suit for redenption of nortgage and not
for declaration and possession of the property. Such suit was not

mai nt ai nabl e as held by this Court in Padnma Vithoba.

Though the trial court as well _as the Hi gh Court, relying upon an earlier
deci sion in Ramaswam Gounder v. Ramaswam Gounder, (1974) 1 Mad LJ 350 :
87 LW454 held that failure of defendant No. 1 in inpleading the plaintiff
in previous suit was fatal and the decree passed in favour of defendant No.
1 agai nst Annanal ai could not bind the plaintiff and hence, auction sale in
favour of defendant No. 1 could not adversely affect the rights of the
plaintiff, in our opinion, the | ower Appellate Court was right in

di stingui shing the said case. In that case, suit was instituted by the
nortgagee for recovery of nobney due under the nortgage and got a decree in
his favour. The Court, therefore, held that when the nortgagor had sold the
property to a third party and the nortgagee in the suit did not inplead
such purchaser as party-defendant, the decree in favour of the nortgagee
woul d not bind the purchaser and his right of redenption would not get
adversely affected.

In this case, the Small Cause Suit, decree passed therein and execution
proceedi ngs and auction sale did not relate to nortgage dues but an

i ndependent transaction and a separate pro-note and recovery of that
amount. I n such suit, plaintiff-Jagdesa was neither necessary nor proper
party and non-j oi nder of Jagdesa was of no consequence. As in execution of
noney-decree in that suit, defendant No. 1 purchased the property with the
| eave of the Court, she becane the owner of the property and plaintiff-
Jagdesa had no right to raise an objection against the right of defendant
No. 1.

Regardi ng deened di scharge of debt under the Tami| Nadu Debt Relief Act, it
may be stated that as held by us, after 1966, defendant No. 1 was not

hol ding the property as nortgagee in possession. On auction-sale in her
favour, she becane the owner of the property or in any case, she was
claimng to be in adverse possession of the suit property. As her
possessi on after 1966 was not as nortgagee in possession, the provisions of
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the above Act were not applicable and neither Annanmalai nor plaintiff could
claimbenefit of the said Act.

On all the above grounds, in our opinion, the trial Court as well as the

Hi gh Court were in error in passing decree in favour of the plaintiff. The
appeal, therefore, deserves to be allowed and is accordingly allowed. The
decree passed by the trial Court and by the H gh Court is set aside and the
decree passed by the | ower Appellate Court is restored and the suit filed
by the plaintiff is ordered to be dismnmi ssed, however, with no order as to
costs.




