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ACT:

Central Excises and Salt Act, 1944, s. 40(2)-Bar of
l[imtation on certain suits, proceedings, prosecution, when
appl i cabl e-Whet her applies in case of Governnent servants
onl y-Whet her not applicable when acts conplained of are
mal i ci ous-Wbrds "anything done or ordered to be done" in
section whether include acts in violation of the Act.

HEADNOTE:

Section 40(2) of the Central Excises and Salt Act, 1944
provides that no suit prosecution or other |egal = proceeding
shall be instituted or anything done or ordered to be done
under the Act after the expiration of six nmonths - from the
accrual of the cause of action or, fromthe date of the act
or order conplained of. The respondents in the present
appeals were prosecuted for violations of Central Excise
Rul es, punish-able under s. 9(b) and (d) of-the Act and al so
under s. 420 read with section 511 of the Indian Penal Code
and Section 109 of the Indian Penal Code. The H gh Court
found that the prosecution in both the cases was barred by
the rule of limtation in section 40 of the Act because the
prosecutions were instituted subsequent to the expiry of six
nonths fromthe date of the alleged offences.

In appeals before this Court by special leave it was
contended on behalf of the appellant that (i) the section
applies only to government servants; (ii) the protection
given to Governnent servants under the section is for
actions done inadvertently or mstakenly, but not for acts
done deliberately and naliciously; and (iii) the words
"anyt hi ng done or ordered to be done" under this Act in the
section do not nmean any act in violation of the provisions
of the Act.

HELD (i) The provisions contained in section 40 of the Act
show that the first sub-section speaks of bar of suits
agai nst the Central Government or any officer of the Centra
CGovernment in respect of orders passed in good faith or act
in good faith done or ordered to be done. The second sub-
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section of section 40 provides bar of l[imtation of tinme in
respect of suits, prosecutions or other [|egal proceedings
wi t hout any qualifying words as to persons agai nst whom suit
proceedi ng and prosecution shall be instituted. The
contention of the appellant that subsection (2) is confined
only agai nst the Governnent officers is not warranted by the
words of the statute and is repelled by reference to other
conparable statutes which leave indicated in clear words
when the statute contenplates bar of suits, proceedings or
prosecution agai nst Governnent servants only. The words in
section 40(2) of the Act in the present case are of wide
anplitude to apply to the prosecution which was comenced
agai nst respondents in the present case. [817H 818B]

(ii) The contention that "anything done" would not include a
malicious act or an act done in bad faith could not be
accepted. Sub-section (2) of section 40 does not introduce
the test of good faith in, relation to act done. Good faith
is one of the aspects in section 40(1). The present appeals
did not turn on sub-section (1) of section 40. [818D E]

813

(iii) The decisions of this Courtin the Ilight of the
definition of the word "act® in the General C auses Act
establish that non- conpliance with the provisions of the
statute by omtting to do what the Act. enjoins wll be
"anything done or ordered to be done" under the Act. The
conpl aint against the respondents was that they wanted to
evade paynent of duty. Evasion was by using and affixing
cut and torn banderols. Books of account were not correctly
mai nt ai ned. There  was shortage of banderol in stocks.
Unbanderol | ed mat ches were found.” These were all .infraction
of the provisions in respect of things done or ordered to be
done under the Act. [820B]

The High Court was therefore right in its  conclusion that
the prosecution was barred by the provisions of section 40
of the Act. [821D]

Pritam Singh v. State of Haryana, [1971] 1 S.C.C | 653

Maul ad Ahnmad v. State of Uttar (Pradesh, [1963] /Supp. 2
S.CR 38, Sitaramv. State of Madhya Pradesh, [1962] / Supp

3 S CR 21 and Amal gamated El ectricity Co. v.  Minicipa

Conmittee Ajner, [1969] 1 S.C. R 430, relied on and appli ed.

JUDGVENT:
CRI M NAL APPELLATE JURI SDICTION : Criminal Appeals Nos. 194
and 195 of 1969.
Appeal s by special |eave fromthe judgnent and order dated
Novenber 21, 1968 of the Madras High Court in Crimnal
Appeal s Nos. 211 and 232 of 1966 and Crimnal E.C. No. /1643
of 1966.
Gobind Das and S. P. Nayar, for the appellant.
M S. Narasi mhan, for the respondents.
The Judgrment of the Court was delivered
Ray, J. These two appeals are by special |eave from the
j udgrment dated 21 Novenber, 1968 of the H gh Court at Madras
di smssing the appeals filed by the appellant against the
order of the Sub-Divisional Magistrate dated 30 Novenber
1965 and the order of the Sessions Judge dated 16 Novenber,
1965 acquitting the respondents.
The question which falls for consideration in these appeals
is the interpretation of section 40(2) of the Centra
Excises and Salt Act, 1944 hereinafter referred to for
brevity as the Section and the Act. The section is as
foll ows

"No suit, prosecuti on or ot her | ega
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proceedi ngs shall be instituted for anything
done or ordered to be done under the Act after
the expiration of six nmonths fromthe accrua
of the cause of action or fromthe date of the
act or order conpl ained of".
The respondents in both the appeals were prosecuted for
violation of rules 9, 53, 64, 67, 68, 70, 71, 66 and 226 of
the Central Excise Rules punishable under section 9(b) and
(d) of the Act and al so under section. 420 read with section
511 of
814
the Indian Penal Code and section 109 of the Indian Pena
Code. The High Court found that the prosection in both the
cases was barred by the rule of limtation in section 40 of
the Act. The acts conplained of in Criminal Appeal No. 194
of 1969 occurred on 25 July, 1964 and the conplaint was
filed on 18 May, 1965. “In Crimminal Appeal No. 195 of 1969
the acts  conplained of occurred on 20 June, 1964 and the
conpl aint ‘'was filed on 15 January, 1965.
The appellant’s contentions are three-fold. First, the
section applies only to Governnent servants. Second, the
words "anyt hing done or ordered to be done under this Act"
in the section do not nmean any act in violation of the
provisions of the  Act.” Third, the protection given to
Governnent servants under the section is for actions done
i nadvertently or m stakenly but not for acts done
deliberately and maliciously. It was therefore said that
the prosecution of  the respondents was no wthin the
m schi ef of the section.
The respondents’ contention on the other hand is that the
section applies to prosecution of the respondents for
violation of the provisions of the Rules and the Act. It is
further said on behalf of the respondents that they were
rightly acquitted by the Hi gh Court because the prosecution
were instituted subsequent to the expiry of six months' from
the date of the alleged offences.
In Crimnal Appeal No. 194 of 1969 the conplaint was filed
on 18 May, 1965. The conplaint was filed against accused
No. who was the licencee of  Paulraj Mat ch Wor ks,
Nal | i chatram and accused No. 2 who was the accountant in the
factory and who had assisted accused No. 1 in the
manuf acture of matches and mai ntenance of accounts - and
records of the factory. The conplaint against the accused
who are respondents in this appeal was that on 25 July, 1964
the accused being proprietor and accountant respectively of
Paul raj Match Wrks at Nallichatramwere found to have
affixed cut banderols and torn banderols to the matches
manuf actured in the said Match Factory with a view to evade
the paynent of excise duty payable to the Governnent’ and
that the accused al so attenpted to deprive the Central Gov-
ernment of Rs. 577.42 by their acts. The conpl ai nt- agai nst
the accused was for violation of Rules 53, 64, 67, 68, 70,
71, 66 and 226 of the Central Excise Rul es punishabl e ‘under
section 9(b) and (d) of the Central Excises and Salt  Act,
1944 and also under section 420 of the Indian Penal Code
read wth section 511 of the Indian Penal Code and section
109 of the Indian Penal Code. The further details of the
conplaint were that the register RGIl. was not witten out
from 2 July, 1964 and R G 3 register was not correctly

mai nt ai ned. There was also a shortage of 50 |eaves of
banderol s in stock

815

In Crimnal Appeal No. 195 of 1969 the conpl ai nt was agai nst
accused No. the |I|icencee of Meenachi Match Wrks and

accused No. 2 husband of accused No.. 1 who was running the
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factory and nmi ntai ning accounts. The conpl ai nt agai nst the
accused was that on 20 June, 1964 the Central Excise staff
visited the factory and found that the factory was working
at night. On inspection it was found that cut banderols
instead of full banderols had been pasted on certain
guantities of match boxes with a viewto evade paynment of
excise duty in violation of rules 64, 68 and 70 of the
Central Excise Rules. The further allegations in the
conplaint were that on inspection of lorry despatches and
cl earances of the factory, it was found that during 1963-64
and 1964-.65 upto 20 June, 1964 the licence- had actually
cleared without entry in the official Central Excise Records
and wi t hout paynent of duty a quantity of matches in excess
of the quantity shown in the records. The conplaint was
that tile accused had attenpted to deprive the Centra

CGovernment of Rs. 2437.50 being the Excise duty calcul ated
at the standard rate. ~The accused were alleged to have
conmitted violation of Rules 9, 53, 64, 66, 67, 68, 70 and
226 of the Central Excise Rules punishable under section
9(b) and (d) of the Central Excises and Salt Act. 1944 and
al so under section 420 of ‘the Indian Penal Code read wth
sections 511 and 109 of the | ndian Penal Code.

In Crimnal Appeal No. 194 of 1969 the Sub-Divisiona

Magi strate on 30 Novenber, 1965 acquitted the accused of the
charges and held/ that the bar of Ilimtation under the
section applied to the prosecution by the State. The
conplaint was received in the Court of ~the  Sub-Divisiona

Magi strate on 18 May, 1965. The inspection of factory by
the Central Excise staff was on 25 July, 1964. The Sub-
Di vi sional Magistrate therefore held that - conmputing the
period of six nmonths fromthe date, the last date wthin
which the complaint should have been laid would be 25
January, 1965. The State preferred an appeal to the High
Court of Madras. The Hi gh Court held that the prosecution
must fail as it was barred by limtation. The present
appeal is fromthe judgnent of the H gh Court.

In Crimnal Appeal No. 195 of ( 1969 the Sub-Divisiona

Magi strate on 6 July, 1965 found the respondents guilty.

"rite respondents preferred an appeal to the Sessions’  Court
at Ramanat hapuram The Sessions Judge on 16 Novenber, 1965
set aside the conviction and sentence and acquitted the
respondents. The Sessions Judge held that the bar  of
l[imtation wunder the section operated against the State
because the prosecution was conmenced after the expiry  of
prescribed period of limtation. The State preferred an
appeal to the High Court. The High

816

Court maintai ned the judgment of the Sessions  Judge. The
appeal is fromthe decision of the H gh Court.,

Counsel on behalf of the appellant contended that the pro-
visions of the section did not apply to prosecution for
of fences conmitted by individuals in contravention of the
Act and the Rul esn nmade thereunder. It was said that the
section was intended for prescribing limtation in respect
of prosecution only against departmental officers or
Gover nnent servants.

The section consists of two sub-sections. The first sub-
section speaks of bar of suits against the Centra

CGovernment or against any officer of the Government in
respect of any order passed in good faith or any act in good
faith done or ordered to be done under the Act. The second
sub-section speaks of limtation of suits, prosecution or
other |egal proceeding for anything done or ordered to be
done under the Act after the expiration of six nonths from
the accrual of the cause of action or fromthe date of the
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act or order conplained of. The two subsections operate
indifferent fields. The first sub-section contenplates bar
of suits against the Central Governnent or against the
officers by protecting themin respect of orders passed in

good faith or acts done in good faith. It is nmanifest that
the second subsecti on does not have any words of restriction
or limtation of class of persons unlike sub-section (1).

Sub-section (2) does not have any words of qualification as
to persons. Therefore, subsection(2) is applicable to any
i ndi vi dual or person

Ref erance may be made to some statutes to indicate as to how
the Legislature places bar against any class of person in
respect of suits, proceedings, prosecutions for anything
done or ordered to be done under the relevant statute.
Section 20 of the Medicinal .and Toilet Preprations (Excise
Duties) Act, 1955 (16 of 1955) containing two sub-sections
is a type. The first sub-section there speake of bar of
suits or other | egal proceedings against the collecting
Government or against any officers in respect of any order
passed i'n ~good faith or any action in good faith done or
ordered to be done under the Act. The second sub-section
there speaks of bar of suit, prosecution or other |ega
proceedi ng agai nst the col lecting Government or agai nst any
officer for anything done or ordered to be done wunder the
Act after the expiration of six nonths fromthe accrual of
the cause of action or fromthe date of the act or order
conplained of. These provisions illustrate the manner in
which the | egislature has by appropriate words placed bar of
suits or prosecution or other |egal proceedi ngs only agai nst
the Governnent or any officer.  There is no bar in that

statute of suits, prosecutions against individuals.. In the
present case, sub-section (2) of
817

section 40 of the Act does not contain any bar of @ suit,
prosecution or |egal proceeding by confining the sane. only
to Governnment servants.

The Madras GCeneral Sales Tax Act, 1959 affords/ another
illustration. Section 50 of the Madras Act, 1959 enacts
that no suit shall be instituted against the Governnment and
no suit, prosecution or other proceeding shall be instituted
agai nst any officer or servant of the CGovernment in respect
of any act done or purporting to be done —under the  Act
unl ess the suit, prosecution or other proceeding is
instituted within six months fromthe date of that ~act
conplained of. The Madras General Sales Tax Act provides
yet another instance of limtation for suits and prosecution
agai nst specified class of persons, nanely, CGovernnent and
Gover nment servants.

The Bonbay (District) Tobacco Act, 1953 deals in section
24(1) of the Act with protection of persons acting in good
faith and limtation of suits and prosecutions against them
Limtation of suits and prosecutions in section 24(2) of the
Bonbay Act is provided by enacting that no suit shall be
instituted agai nst the Governnment and no prosecution or suit
shal |l |ie against any Tobacco O ficer in-respect of anything
done or alleged to have been done, in pursuance of the Act,
unl ess the suit or prosecution has been instituted wthin
four nonths fromthe date of the act conplained of. The
Bonbay statute typifies in section 24(2) limtation of suit
and prosecution by restricting the operation of the
provi sions only agai nst the Governnment and Tobacco O ficers.
The Madhya Pradesh Motor Vehicles (Taxation of Goods) Act,
1962 has conparable provisions in section 25 thereof by
providing that, no suit or other proceeding shall be
instituted against the State and no suit, prosecution or
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ot her proceedi ng shall be instituted against any officer or
servant of the Governnent in respect of any act done or
purporting to be done under this Act, wunless the suit,
prosecution or other proceeding is instituted wthin one
year fromthe date of the act conpl ai ned of.

These different statutes have been nentioned only to
i ndicate that where the legislature, intends to restrict the
limtation of suits, proceedings or prosecutions against the
Covernment servants only the | egislature has chosen proper
words of limtation to ensure "the restricted operation of
the provisions of the statute.

The provisions contained in section 40 of the Act in the
present case show that the first subsection speaks of bar of
suits against the Central Governnment or any officer of the
CGovernment in respect of orders passed in good faith or act
in good faith done or ordered to be done. The second sub-
section of section 40

3-L172Sup Cl /73

818

provides bar of limtationof tine in respect of suits,
prosecutions or other _l'egal  proceedings wi t hout any
qual i fying words as to person-agai nst whom suit, proceeding
and prosecution shall be instituted. The contention of the
appel  ant that sub-section (2) is confined only against the
Government officers Jis not warranted by the words of the
statute and is replied by reference to other conparable
statutes which have indicated in clear words when the
statute cont enpl at es bar of sui'ts, proceedi ngs or
prosecuti on against Government servant only. ~ The words in
section 40(2) of the Act in the present case are of wide
anplitude to apply to ,the prosecution which was comenced
agai nst the respondents in the present appeals.

Section 40(2) of the Act cannot be said to be confied inits
operation only to Governnent servants. ~The sub-section is
applicable to any person against whomsuits or proceedi ngs
or prosecution shall lie for anything, done or ordered to be
done under the Act.

The other contention on behalf of the appellant was that the
words "anyt hing done or ordered to be done" in the section
woul d not mean anything done in violation of the provisions
of the Act. It was also said that "anything done"™ woul d not
include a nmalicious act or an act done in bad faith. Sub-
section (2) of section 40 does not introduce the test of
good faith in relation to act done. Good faith is  one of
the aspects in section 40(1). The present-appeals do not
turn on sub-section (1) of section 40.

Section 9 of the Act deals with of fences and penalties. The
of fences nentioned in section 9 are mainly these. Evasi on
of payment of duty under the Act is an offence. Failure to
supply any information required by Rules under the Act or
suppl y of fal se information is al so an of f ence.
Contravention of provisions and of Rules under the 'Act is
also an offence. Rules are made under section 37 of the
Act . In the present case, the conplaint was that Rules 9,
53, 64, 67, 68, 70, 71, 66 and 22 were viol at ed. Rule 9
speaks of tinme and manner of paynent of duty. No excisable
goods shall be renoved fromany place where they are
produced, wunless the excise duty |eviable thereon has been
paid at such place and in such manner as is prescribed in
these Rules. I f excisable goods are in contravention of
sub-rul e (1) of Rule 9 renpved from any place t he
manuf acturer shall pay duty |eviable on such goods and shal
also be liable to a penalty. Rule 53 deals with daily stock
account. Every manufacturer shall maintain a stock account
in the proper formand is required to enter in such account
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daily the weights, descriptions and rating of all excisable
goods. Mat ches are dealt with in Rules 58 to 82. Rule 64
requires that each box or bookl et of matches shall bear
819

bander ol . Duty on matches is paid by affixing to each box
or booklet a Governnent banderol of a value appropriate to
the rate of duty. Rule 65 states that all banderols shal
be procured froma Governnent Treasury. Rule 66 provides
that banderols are to be kept in a secured place and are to
be peri odi cal |y i nspect ed. Rul e 67 requires t he
manuf acturer to maintain account of banderols purchased and
used. Rule 68 deals with the manner of affixing banderols.
Every banderol shall be so affixed that the words and
figures on the banderol specifying the maxi num nunber of
mat ches covered by the banderol are legible. The box or

bookl et cannot be opened without tearing the banderol,. and
where it is affixed to a box, the ends of the banderol are
covered by the factory’'s label. ‘Rule 70 states that as soon
as possible after matches are finished they shall be

banderol I'ed” and encl osed i n packets and presented to the
officers of the factory for assessnment. Rule 71 deals wth
the nmethod of packing.” Rule 226 sets out that the entry
books, stock account and  warehouse register should be
mai nt ai ned. Reference to these rules is necessary to
understand, the requirenments of the Act and the violations
conmitted by the respondents. The conplaint in the present
appeal s against the respondents was that the stock and
accounts were exanined and the banderols affixed to the unit
box were also exam ned. The examination revealed that -cut
banderol s have been affixed and full lengthtorn. banderols
wer e af fi xed with a view to evade exci se duty.
Unbanderol |l ed matches were al so found in excess stock over
and above the book value. The register was not correctly
mai ntai ned. The conpl aint was that the respondents viol ated
the provisions of the Rules. The respondents did not conply
with the Rul es.
The word 'act’ is defined in the General C auses Act,1897.
The definition is as follows :

"act" wused with reference to an offence or a

civil wong, shall include a series of acts
and words which refer to acts done extend also
to illegal onmm ssions".

The words "anything done or ordered to be done" under the
Act in section 40(2) of the Act were therefore contended by
counsel for the respondents to extent to illegal ~ onm ssions
and infraction of the requirenments of the statute.

In Pritam Singh v. State of Haryana(l) a Police Oficer was
Prosecuted for offences under section 29 of the Police  Act.
Section 42 of the Police, Act enacted that “prosecution
against any person which may be lawfully brought for
anyt hi ng done or intended to be done under the provisions of
the Act shall be commenced within three nonths after 'the act
conpl ai ned

(1) [1971] 1 S.C.C 653.

820

of shall have been commtted and not otherwise." The
appellant in that case was found absent fromduty from the
Police Line at the tine of roll-call. Prosecution of the

appellant in Pritam Singh’s case (supra) was initiated for
non-compliance wth the requirenents to be on duty as
required under the Police Act. This was held to be
prosecution for sonething done under the provisions of ;the
Act .

This Court in Maulud Ahmad v. State of Utar Pradesh(1l)
considered the <case of prosecution of a head Constable.
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Section 42 of the Police Act was invoked as a bar to the
prosecution in Maulud Ahmad’ s(1) case (supra) the question
was whet her Chauhan abetted Maulud Ahmad in nmeking false
entries in the General Diary of Police Station Milani and
whet her Maul ud Ahmad nade fal se entries in the General Diary
of Police Station Mailani with the intention to save or
knowing it likely that he would thereby save the offenders
fromlegal punishnment. The Court in Maulud Ahnmaed’ s(1) case
(supra) said that if the appellant did not discharge his
duty in keeping a regular diary he has conmitted an offence
under section 29 of the Act.

Sitaramv. State of Madhya Pradesh (2 ) this Court exam ned
a crimnal trial in respect of the offence of filing false
returns of sales tax. Section 26 of the C P. and Berar
Sal es Tax Act, 1947 provided inter alia, that no prosecution
shall be instituted against. any person in respect of
anything done or intended to be done under the Act unless
the prosecution has been instituted within three nonths of
the date of the act conplained of. It was contended that
t he words~ "any person" showed ‘the intention of t he
| egislature to give protection to Governnent servants in
regard to prosecution and not to persons other t han

Covernment servants. This Court did not accept t hat
contention, because there were no words. to restrict the
nmeani ng of the words "any person". Furthernore this Court

hel d that when the appellant in that case submtted returns
he did so under the provisions of the Act. Wen he produced
the accounts he did so under the provisions of the Act. The
filing of the returns and the production of accounts could
not be said to be outside the provisions of the Act.

These decisions in the light of the definition of the words
"act’ in the General Causes Act establish that non-
conpliance with the provisions of the statute by omitting to
do what the act enjoins will be anything done or ordered to
be done under the Act. The conpl ai nt agai nst t he
respondents was that they wanted to evade paynent of duty.
Evasion was by using, and affixing cut and torn banderols.
Books of account were not correctly maintained. There was
shortage of banderol in stock. Unbanderolled

(1) [1963] Supp. 2 S.C.R 38.

(2) [1962] Supp. 3 SSCR 21

821

mat ches were found. These are all infraction of the
provisions in respect of things done or ordered to be done
under the Act.

In Amalgameted Electricity Co. v. Minicipal Comittee,
Ajrmer (1) the neaning of 'omission’ of a statutory duty was
explained by this Court. Hegde, J. speaking for the Court
said "The om ssion in question nmust have a positive content

init. 1In other words, the non-di scharge of that duty nust
amount to an illegality". The positive aspect of —-om ssion
in the present case is evasion of paynent of duty. The

provi sions of the Act require proper affixing of banderols.
Cut or torn banderols were used. Unbanderolled match boxes
were found. These provisions about use of banderols are for
coll ection and paynent of excise duty. The respondents did
not pay the lawful dues which are acts to be done or ordered
to be done under the Act.

The Hi gh Court was right in its conclusion that the
prosecution was barred by the provisions of section 40 of
the Act.

The appeals therefore fail and are di snm ssed.

Appeal s di sni ssed
(1) [1969] 1 S.C R 430.
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