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For war d Contracts /in GQlseeds--If illegal in Greater

Bonbay- - Bonbay Forward Contracts Control Act, 1947 (Bom
LXIV of 1947), s. 3--Essential Supplies (Tenporary Powers)
Act, 1946 (XXIV of 1946), s. 8.

HEADNOTE

Various contracts for sale of goods had been nmade | between
the parties in Bonbay each of which contained an arbitration
cl ause. Di sputes having arisen in-March, 1952, in  respect
of these contracts, they were referred to arbitration and a
conposite award was made on Cctober 7, 1952, against the
respondent . One of these disputes had arisen out of a
forward contract in groundnuts. The respondent applied to
have the award set aside on the ground that the forward
contract in groundnuts was illegal as such a contract ~ was
prohibited by the Olseeds (Forward Contract Prohibition)
Order, 1943, issued under the Essential Supplies (Tenporary
Powers) Act, 1946, passed by the Central Legislature. The
appel l ant contended that the Essential Supplies (Tenporary
Powers) Act, 1946, was repugnant to the Bonbay Forward
Contracts Control Act, 1947, passed by the Provincia
Legi sl ature of Bonbay which had received the assent of the
CGovernor-Ceneral of India and therefore under s. 107(2) of
the CGovernnment of India Act, 1935, which applied, the Bonbay
Act prevailed in Bonbay in preference to the Central Act and
under the Bonmbay Act Forward Contract in groundnut was
val id. The Hi gh Court accepted the contention of the
respondent and set aside the award.

Section 8 of the Bonbay Act provided: "Every forward con-
tract for the sale or purchase of, or relating to, any goods
specified in the notification under sub-section (3) of
section 1 which is entered into, nmade or to be performed in
any notified area shall be illegal if it is not entered
into, nmade or to be perforned" and thereafter, set out the
manner in which and the persons between whom such contracts
could be nade and al so nmade punishable a person naking a
contract declared illegal

Section 3 of the Central Act provided, "The Central Govern-
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nment nay by notified order provide for prohibiting trade and
conmerce" in any essential compbdity. Under this section
the Ol seeds (Forward Contract Prohibition) Order was passed
prohibiting forward contracts in groundnuts, which was one
of the essential comvodities specified in the Central Act.

Hel d, The Bonbay Act did not make any contract |egal. Its
only effect was to render certain forward contracts illega
i f not

781

made in conpliance with its terns while the Central Act made
the contracts to which it applied, illegal. There was,

therefore, no repugnancy between the Bonbay Act and the
Central Act and both of them applied to Bonbay.

Article 372 of the Constitution continued both these Acts,
and so there is no provision.in the Constitution under which
any one of them may be said to apply to the exclusion of the
ot her.

A conposite award in respect of nmore than one dispute which
is not severable, nust be set aside as a whole if any of the
di sputes ‘had beenillegally referred.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 264 of 1956.
Appeal by special |eave fromthe Judgnent and Order dated
June 29, 1954, of the Bonmbay- High Court in Appeal No. 127
of 1953.

A. V. Viswanatha Sastri, Henmendra Shah, S. N. Andley, J. B

Dadachanj i, Raneshwar - Nath ~and P. L. Vohra, for,the
Appel | ant .

J. C Bhatt, C J. Shah and Naunit _Lal, for t he
Respondent .

1960. Novenber 30. The Judgnent of the Court was delivered
by

SARKAR, J.-The appellant is a conm ssion agent and pucca
aratiya and has been acting as such for the respondent since
Novenber 7, 1951, in the course of which various ‘contracts
were nade between themin G eater Bonbay. On February 26,
1952, two of such contracts were outstandi ng, one of which
was in respect of groundnuts and was a forward contract.

In March 1952, disputes arose between the parties as to
whet her these contracts had been cl osed, each side nmaking a
claim on the other on the basis of its own contention

Eventual ly, on March 18, 1952, the appellant referred the
di sput es to arbitration wunder the arbitration cl ause
contained in the contracts. On Cctober 7, 1952, the
arbitrators made one conposite award for Rs. (22,529-15-9
agai nst the respondent in respect of the said disputes. It
is not very clear whether this award covered other disputes
al so.

This award was duly filed in the Bonbay City G vi

99
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Court under the Arbitration Act, 1940, for a judgnment being
passed on it. Thereafter, on July 17, 1953, the respondent
nmade an application to the Bonbay City Civil Court for
setting aside the award contending that forward contracts in
groundnuts were illegal as the making of such contracts was
prohibited by the Olseeds (Forward Contract Prohibition)
Order, 1943, issued under the Essential Supplies (Tenporary
Powers) Act, 1946, and hence the arbitration clause con-
tained in the forward contract in groundnuts between the
parties was null and void. It was said that the award based
on that arbitration clause was therefore a nullity. The
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appel lant’s answer to this contention was that the Essentia

Supplies (Tenmporary Powers) Act did not apply to Geater
Bonbay where forward contracts were governed by the Bonbay
Forward Contracts Control Act, 1947, hereafter <called the
Bonbay Act, and as the contract in groundnuts had been made
in ternms of that Act, it was legal, and, therefore, the
award in ternms of the arbitration clause contained in it was
a valid and enforceabl e award. The |earned Principal Judge
of the Bonmbay City Cvil Court accepted the respondent’s
contention and set aside the award. An appeal by the
appellant to the Hi gh Court at Bombay agai nst the judgnent
of the City Gvil Court failed. The appellant has now come
to this Court in further appeal

The only question in this appeal is whether the Essentia

Supplies (Tenmporary Powers) Act, which was passed by the
Central Legislature in 1946, applied to Bonmbay? If it did,
then the G lseeds (Forward Contract Prohibition) Order

1943, hereafter called, the G lseeds Order, issued under it
woul d 'make the contract in groundnuts illegal and no award
coul d be ‘made under the arbitration clause contained in it.
This is not indispute.

Now, the Ol seeds Order was first passed in 1943 under r. 83
of the Defence of India Rules. The Defence of India Rules

ceased to be in force on Septenmber 30, 1946. In the
neanti me however, as the situation had not quite returned to
normal in spite of the termination of the war, the British
Par| i ament passed
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an Act on March 26, 1946, called the India (Centra
CGovernment and Legi slature) Act, 1946 (9 & 10 Geo. VI, Ch.
39), hereafter called the British Act. Section 2 of this
Act provided that the Central Legislature of India would
have power to nmake laws with respect to - various matters
therein nentioned notw thstandi ng anything in the Governnent
of India Act, 1935, and that that power could be exercised
during the period nmentioned in s. 4 and further that the
laws so nmade to |IV-he extent they could not have been
ot herwi se made, would cease to have effect at the expiration
of that period. The CGovernor Ceneral wunder the powers
reserved in s. 4 and subsequently, the Constituent Assenbly
of India, under the powers conferred on it under the Indian
| ndependence Act, 1947, extended the period mentioned in s.
4 of the British Act fromtinme to tinme and eventually up to
March 31, 1951. It would be unprofitable for our - purposes
to refer to the various statutory provisions and orders
under which this was done for, the extension is - not in
di sput e.

Under the powers conferred by the British Act, the Governor-
Gener al promul gated the Essential Supplies (Tenporary
Powers) Ordi nance, 1946, which cane into force on Cctober 1,
1946. On Novenber 19, 1946, the Central Legislature under
the same powers, passe the Essential Supplies (Tenporary
Powers) Act, 1946, hereafter <called the Central Act ,
repeal i ng the Ordi nance and substantially incorporating its
terns. The Central Act originally provided that it would
cease to have effect on the expiration of the period
mentioned is s. 4 of the British Act. As the life of the
British Act was extended fromtine to tine, suitable anend-
ments were made in the Central Act extending its life also.
Qur Constitution canme into force on January 26, 1950 and by
virtue of Art. 372 the Central Act was continued as one of
the existing |aws. On  August 16, 1950, under powers
conferred by Art. 369 of the Constitution, Parlianment passed
the Essential Supplies (Tenporary Powers) Amendnent Act,
1950, Act LIl of 1950, anmending the Central Act in various
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respects and extending its life up to Decenber 31, 1952. By
anot her anendnment made by Act LXV of 1952, the

784

life of the Central Act was extended till January 26, 1955.
Section 3(1) of the Central Act is in these termns:

"The Central CGovernnent, so far as it appears to it to be
necessary or expedient for naintaining or i ncreasi ng
supplies of any essential comodity, or for securing their
equitable distribution and availability at fair prices, my
by notified order provide for regulating or prohibiting the
production, supply and distribution thereof, and trade and
conmerce therein.”

Section 2 of the Act provides that foodstuffs would be an
essential commodity within the nmeaning of the Act and would
include edible oilseeds. W have earlier stated that the
O lseeds Oder was originally passed under the Defence of
India Rules, which expired on Septenber 30, 1946. The
Ordi nance of 1946 continued in force, orders issued under
the Defence of India Rules in so far as they were consi stent
with it and provided that such orders would be deened to be
orders nmade under it. Section 17(2) of the Central Act
provi ded that an order deened to be nade under the Ordinance
and in force inmrediately before its conmrencenent would
continue in force and be deemed to be an order nmde under
it. As a result of the Ordinance and the Central Act
replacing it and the extension of thelife of the latter
from time to time, the G lseeds Order so far as it related
to edi ble oil seeds including groundnuts, continnued in force
after the expiry of the Defence of India Rules till January
26, 1955. That Order, as so -continued, prohibited the
making of forward contracts, that is to say, contracts
providing for delivery at a future date, in respect of
certain specified oil seeds including groundnuts. It is the
respondent’s contention that it is because of this ‘order
read with the Central Act, that the contract in groundnuts
between the parties was illegal and therefore the award nade
under the arbitration clause contained in it was void.

Now the British Act under which the Central Act was passed,
provided in sub-sec. (4) of s. 2 that,

"Sub-section (2) of section 107 of the Governnent of India
Act, 1935, and sub-section (2) of section 126
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of that Act shall apply inrelation to a |aw enacted by
virtue of this section with respect to any matter ~being a
matter wth respect to which a Province has power to  make
laws as if that matter were a matter specified in Part 11 of
the Concurrent Legislative List."

Section 107(2) of the Governnent of India Act, | 1935,  laid
down that,

"Where a Provincial law with respect to one of the matters
enunerated in the Concurrent Legislative List contains any
provi si on repughantto the provisions of an earlier Federa
awthen if the Provincial |aw, having been reserved for
the consi derati on of the Governor- CGeneral has recei ved

the assent of the Governor-Generalthe Provincial |aw shal
in that Province prevail It wuld follow from these
provisions that if a Provincial Act which had received the
assent of the Covernor-General, contained anything repugnant
to a Central Act passed under the powers conferred by the
British Act, then in the Province concerned, the Provincia
Act would apply and not the Central Act.

Now, the Bombay Act which had been passed by the Provincia
Legi sl ature of Bombay in 1947, cane into operation in 1948.
That Legislature had power to pass the Act and the Act had
received the assent of the Governor-General. At that time
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the Central Act deriving its force fromthe British Act, was
in, operation. |If, therefore, the Bonbay Act was repugnant

to the Central Act, in Bombay, the Bonmbay Act would apply
and not the Central Act. This is not in dispute. The
appel l ant contends that the Bombay Act is so repugnhant and
therefore the Central Act cannot render the forward contract
in groundnuts nmade in, G eater Bonbay, illegal and void

The question, therefore, is whether the Bonbay Act, contains
any provision repugnant to the Central Act. The preanble of
the Bonbay Act states that it was enacted as it was thought
expedient to regulate and control forward contracts and for
certain other matters. Section 1 of this Act cane into
force at once and gave power to the Governnent to bring into
force by notification the renmaining sections of the Act in
t he
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whol e of the Province of Bonbay or parts thereof on such
date and in respect of such goods as might be specified.
The Governnent of Bonbay issued notifications wunder this
section. ‘on Decenber 19, 1950, applying the remai ni ng
provisions of the Act to the area called G eater Bonbay in
respect of all varieties of oilseeds as fromthe said date.
Section 8 of the Bombay Act provides as foll ows:

S. 8.-(1) Every forward contract for the sale or purchase
of, or relating to, any goods specified inthe notification
under sub-section (3) of section | which is entered into,
nmade or to be perforned in any notified area shall be
illegal if it is not entered into, made or to be perfornmed--
(a)In accordance w th such bye-laws, nmade under section 6
-or 7 relating to the entering into, making or performance
of such contracts, as may be specified in the bye-laws, or
(b) (i) between nenbers of a recogni sed association

(ii) through a nenber of a recogni sed association, or

(iii) wth a nmenber of a recognised association, provided
t hat such nenmber has previously secured the witten
authority or consent, which shall be in witing if the bye-
laws so provide, of the person.entering into or nmaking the
contract, and no claimof any description in respect of such
contract shall be entertained in any civil court.

(2) Any person entering into or making such illegal contract
shal I, on conviction, be punishable with inprisonnment for a
term which rmay extend to six nmonths or with fine or wth
bot h.

"Recogni sed association" is defined in the Bormbay Act as an
associ ation recognised by the Provincial Governnent and on
Decermber 19, 1950, the Bonbay O | seeds Exchange Linited was
recogni sed as such an association by the CGovernnent of
Bonbay. The appellant is a nenber of this association.. The
contracts between the parties were all expressly / made
subject to the rules and regulations of this Association
The case before us has proceeded on the basis “that the
i mpugned contract in groundnut had been nade in conpliance
787

with the requirenents of s. 8 and there is no finding to the
contrary by the Courts below. W have hence to proceed  on
t he same basi s.

The appel |l ant contends that s. 8 of the Bonbay Act and s. 3
of the Central Act are repugnant to each other. Now s. 8 of

the Bonmbay Act, it will, be noticed, does not purport to
make any contract legal. Its only effect is to render
forward contracts in all varieties of oilseeds illegal if

not made in conpliance with its ternms. The | earned Advocate
for the appellant says that the effect of s. 8 was to render
a forward contract in all oilseeds made in ternms of it,
| egal and, therefore, a repugnancy arose between its terns
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and the terms of the Olseeds Order issued under the Centra
Act which made forward contracts in edible oilseeds illegal

The | earned Advocate referred to various other provisions of
the Bonbay Act and the bye-laws of the Association made in
terns of the Act to show that the Bonmbay Act was intended to
cover the entire field of forward contracts with respect to
all varieties of oilseeds and was therefore intended to oust
the operation of the Central Act in Geater Bonbay wth

regard to the forward contracts covered by the fornmer. It
does not seemto us that a reference to the other provisions
in the Bombay Act or to the bye-laws, is relevant in

deciding the question. |If the effect of s. 8 of the Bonbay
Act was not to render forward contracts nade in terms of it
I egal, then no question of repugnancy with the Central Act
can arise whatever nay be the scope of the Bonbay Act and
the provisions in the bye-laws.

Therefore, it seenms to us that the question is whether s. 8
of the Bonmbay Act by its ternms makes any forward contract
legal . Section 3 of the Central Act, as already seen, gives
power to the Central Government to prohibit trade and
comerce in oilseeds. That Act, therefore, enable& the
Central Covernnent to nake forward contracts in essentia
commodities as defined init, illegal. That is what the
Central Governnent did by the Olseeds Order in so far as
edi bl e oi | seeds are concerned.

We find nothing in s.” 8 fromwhich it can be said
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that it rendered any contract legal. Its only intent and
effect is to declare certain forward contracts' illegal. We
think that the matter was very correctly put by Chagla, C
J., who delivered the judgnent of the Hi gh Court. 'He said,

"All that Sec. 8 does is to declare that forward contracts
will be illegal unless they conply with the procedure laid
down in Sec. 8 But it is one thing todeclare a certain
contract illegal. It is entirely another thing to declare
an illegal contract legal. Sec. 8 does not even mmke an
attenpt to declare that forward contracts declared illega

by the Central legislation shall be legal if they conply
with the technicalities laid down in Sec. 8 The  assunption
underlying Sec. 8, it seems to us, is that forward contracts
which the Legislature is dealing with are | egal contracts,

but even if they are legal they are declared to be illega
unless they are perfornmed or nade or entered into in the
manner laid down in Sec. 8'. Wth these observations  we

fully agree.
In regard to the contention that s. 8 of ‘the Bombay Act
necessarily inplies that contracts made in terms of it would

be legal, it seens to us that there is no such necessity
indicated in the Act. The Act clearly intends only to
create an illegality, that is to say, as Chagla, C J. said,
it takes a legal contract and inposes on it certain
conditions and nakes it illegal if those conditions are not
fulfilled. If a contract is already illegal, there is no

scope for applying the Bonbay Act. Furthernore, the Bonbay
Act deals with all kinds of goods. Sub-section (4) of s. 2
of this Act defines goods as any kind of novable property
including securities but not including noney or actionable
cl ai ns. Now the Central Act only applies to essentia
commodities as defined in it. Therefore, there would be
many contracts to which the Central Act would not apply and
such contracts nmay be rendered illegal by the Bonbay Act if
they come within its scope and are nmade in disregard of the
conditions laid dowmn in s. 8.

We, therefore, conme to the conclusion that there is no
repugnancy between the Bonbay Act and the Central Act. It
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follows that there is no scope for
789

applying the provisions of s. 107(2) of the Governnment of
India Act, 1935. That would be the position in 1948, when
the Bonbay Act cane into force and the Central Act was
already in existence. Both the Acts would then be applying
to Greater Bonbay as there is no inconsistency between them
Article 372 of the Constitution continued both these Acts
after the Constitution came into force and there is nothing
in the Constitution which provides that any one of two
exi sting laws, both of which had applied up to the com ng
into force of the Constitution, would apply to the excl usion
of the other. It follows that in 1951 or 1952, when the
contract in groundnuts-which it is not disputed, was a
forward contract wthin the nmeaning of both the Acts-was
made, both the Acts applied to it. The Constitution had not
affected such application. That being the position, the

contract in groundnuts nust be held to be illegal under the
Central Act which clearly prohibited the making of it. The
Bonbay Act could not nake it l1egal for, as we have said, it
was not -intended to nmake any contract |egal. It would
follow that the arbitration clause contained in t hat
contract was of no effect. It has therefore to be held that
the award nmade under that arbitration clause is a nullity
and has been rightly set aside. The award, it wll have

been noticed, was ‘however in respect  of  disputes under
several contracts, one of which we have found to be void.
But as the award was one and is not severable in respect of
the different disputes covered by it, sone of which may have
been legally and validly referred, the whole award was
rightly set aside.
The appeal, therefore, fails and is dismssed with costs.
Appeal dism ssed
100
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of the Act. These rules are called the Bihar Preservation
and |Inmprovenent of Animals Rules, 1960. The provisions of
r. 3 have also been inpugned by the. petitioners by an
amendnment petition filed by them Rule 3 so far as /it is
material. for our purpose is in these terns:
"3(1). For the purpose of section 3 of the Act, the
Veterinary Oficer and the Chairman or Chief Oficer, as the
case may be, shall be the prescribed authority:
Provided that where there is no Chairman or Chief Oficer in
respect of any area, the Veterinary Oficer shall be the
sol e prescribed authority.
(2) Where the authority prescribed under subrule (1) or sub-
rule (5) refuses to issue a certificate under the proviso to
section 3, it shall record the reasons for the refusal and
no such refusal shall be nade unless the person ’'applying
for the certificate has been given a reasonable opportunity
of bei ng heard.

(3) e e e
(4)A bull, bullock or she-buffalo in respect of which a
certificate has been issued under section 3 shall not  be

sl aughtered at any place other than the place indicated in
the certificate and it shall be slaughtered within 20 days
of the date of the receipt of the certificate by the person
i n whose favour it is issued.

(5) In case of difference of opinion between the Veterinary
Oficer and the Chairman or Chief Oficer, the matter shal
be referred to the Sub-divisional Animal Husbandry O ficer
or the District Aninal Husbandry Officer, as the case may
be, and the certificate shall be issued or refused according
to the decision of the Sub-divisional Animal Husbandry
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Oficer or the District Aninmal Husbandry Officer, as the
case may be

(6) (a) Any person aggrieved by an order refusing to grant a
certificate wunder the proviso to section 3 may, wthin 15
days of the comunication of the order to him prefer an
appeal -

(i) where the order is passed by" the District Aninal
Husbandry O ficer under sub-rule (5) to the Deputy Director
of Ani mal Husbandry;
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