http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 3

CASE NO. :
Appeal (civil) 3725 of 2002

PETI TI ONER
State of U P. and Os.

RESPONDENT:
Ram Bachan Tri pat hi

DATE OF JUDGVENT: 02/08/2005

BENCH
Arijit Pasayat & H K Sema

JUDGVENT:
JUDGVENT

ARl JI T' PASAYAT, J.

The State of Uttar Pradeshis in appeal against the judgnent rendered by a
Di vi si on Bench of the Allahabad H gh Court hol ding that the order of

term nati on dated 14.10.1992 terminating services of the respondent w e.f
10.5.1988 was illegal, as held by State Public Service Tribunal, Lucknow,
UP. (in short ‘the Tribunal’). Tribunal’' s view was that the order of

term nation was bad in law, the respondent was to be reinstated in service
wi t hout all consequential benefits of pay, allowance etc., as per the
prevailing rules. Liberty, however, was given to the State and its
functionaries to initiate departnental proceedings for the alleged

m sconduct of respondent-enpl oyee.

Background facts which need to be notedin brief are as under:

The respondent - enpl oyee who was selected by the Uttar Pradesh Public
Service Commi ssion (in short “the Commi ssion’) for appointrment to the post
of Medical Oficer was posted in the District of Basti. On 29.2.1988 the
Chief Medical O ficer, Basti directed the respondent-enployee to join the
Primary Health Centre at Deno Kuiya, District Basti. He submitted the
joining report on 29.2.1988. Subsequently, he was transferred to District
CGor akhpur and the respondent - enpl oyee subnitted his joining report on
15.7.1988. According to the appellant-State the respondent-enpl oyee was
asked to take over charge on 15.7.1988(FN) and he was to join-at Mrzapur
Gor akhpur. The respondent - enpl oyee did not take over the charge at the said
pl ace and remai ned absent unauthorisedly. He did not even nake any
application for |leave and al so did not take over charge. He was absent from
governnment service from 16.7.1988. Show cause notice was issued which was
served on the respondent - enpl oyee and publicati on‘was al so made in the
newspaper of Gorakhpur. But there was no response to the show cause noti ce.
Therefore, his services were termnated w.e.f. 16.7.1988 i.e. the date from
whi ch he renain absent unauthorisedly. Respondent-enpl oyee took the stand
that there was reply subnitted to the show cause notice as is evident from
the conmuni cati on dated 14.9. 1991 addressed to the Deputy Secretary,
CGovernment of U. P., Medical Section-4. H's further stand was that though he
submitted the joining report on 11.8.1989, the same was not accepted. It
was his further stand that the show cause notice dated 11.1.1991 was
responded to, but in the termnation order it has been stated that no
response was received. This is nothing else than stigm

Questioning the order of termi nation the respondent-enployee filed a claim
petition before the Tribunal which by order dated 28.8.1999 allowed the
petition. State’'s application for review of the sanme was rejected by order
dated 18.4.2001. The wit petition filed before the H gh Court was

di sm ssed on the ground that the order of termnination contained stigm no
opportunity of hearing was given and order of termi nation was, therefore,
rightly set aside.
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Learned counsel for the appellant-State and its functionaries subnitted
that the Tribunal and the Hi gh Court had erred in holding that no
opportunity was given. In fact, opportunity was granted which was not
avail ed. In any event, the respondent-enpl oyee did not work during the
peri od he had remai ned unaut horisedly absent. That being so, he was not
entitled to any service benefits. Further the order of termnation did not
contain any stignma and the Tribunal and the Hi gh Court were not right in
their view

Per contra, |learned counsel for the respondent-enpl oyee submtted that the
materials on record clearly show that the respondent had responded to the
show cause notice and erroneously w thout consideration thereof, the

i mpugned order of term nation was passed. Wen the respondent-enpl oyee had
responded to the show cause notice the nention that he had not subnitted
any reply constitutes stignma. Further without any justifiable reason the
joining report was not accepted. Obviously, the service benefits cannot be
deni ed to the respondent - enpl oyee.

We shall first examine the plea relating to the stignma. Usually a stigm is
understood to be sonething that is detraction fromthe character or
reputation of a person. It is blemsh, inmputation, a mark or | abe

i ndicating a deviation froma norm

Mere description of a background fact cannot be called as stigma. In the
term nation order it was nerely stated that the show cause notices were

i ssued and there was no response. This can by no stretch of inmagination be
treated as a stigma as observed by the Tribunal and the H gh Court.

I n Dhananjay v. Chief Executive Oficer, Zlla Parishad, Jalna, [2003] 2
SCC 386 it was held that nere nention about the suspension of the enpl oyee
in the order of termination did not nake the order. In Union of India and
Anr. v. Bihari Lal Sidhana, [1997] 4 SCC 385 also it was held that nerely
because the termination order indicated the factumthat by then the

enpl oyee was under suspension di-d not constitute any stigma. To that extent
the Tribunal and the Hi gh Court were not justified in holding that the
order of term nation cast stignma.

The record is not very clear whether the respondent-enpl oyee had subnmitted
hi s expl anation as clained. Unfortunately, noreply was filed when the
claimpetition was filed by the respondent-enpl oyee before the Tribunal. As
a matter of fact, on the date of hearing before the Tribunal there was no
appearance on behalf of the State. This illustrates |l ack of seriousness by
the State and its functionaries in appearance before the Courts and the
Tribunal. Therefore, the Tribunal was justified in setting aside the order
of termination while granting liberty to the State to proceed afresh. As it
is accepted by the | earned counsel for the respondent-enpl oyee that show
cause notice has been served on the respondent-enployee, let himfile a
reply before the concerned authorities within four weeks. W find that
because of the orders passed by this Court the respondent-enpl oyee has not
been allowed to join. Wthout prejudice to the clainms of the parties, let
himbe permitted to join at such place as the State Government may direct.
Necessary orders in this regard shall be passed within a nonth. The
respondent - enpl oyee shall not be entitled to any service benefit for the
peri od he remai ned unaut hori sedly absent and for the subsequent period
during which he had not rendered any service. But the latter period shal
be counted for the purpose of continuity of service. Wile taking a fina
decision in the matter, the entitlenment of the respondent for any service
benefit, shall be dealt with, except to the extent dealt with by us,
keeping in view the foll owi ng observations of this Court in Managi ng
Director, ECIL, Hyderabad and Ors. v. B. Karunakar and O's., [1993] 4 SCC
727:

“‘If the enpl oyee succeeds in the fresh inquiry and is directed to
be re-instated, the authority should be at liberty to decide
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according to law how it will treat the period fromthe date of
dismssal till the re-instatement and to what benefits, he will be
entitled. The re-instatenent nade as a result of the setting aside
of the inquiry for failure to furnish the report, should be treated
as a re-instatenent for the purpose of holding the fresh inquiry
fromthe stage of furnishing the report and no nore, where such
fresh inquiry is held. That will also be the correct position in
law. "’

It is fairly accepted by | earned counsel for the appellant-State that the
order dated 14.10.1992 giving retrospective effect from16.7.1988 is not
sustai nabl e. The appeal is allowed to the aforesaid extent. There will be
no order as to costs.




