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ACT:

Labour and Services-U. P. Industrial Disputes Act 1947-

I ndustrial Undertaking an all-India concern-Unit of a multi-
nati onal Conpany-Dearness allowance-Uniformity in dearness
al  owances for worknen of various units based on all-India
average consumer price index-VWether destructive concept of
‘equality’

‘Dearness allowance-Formula for~a fair “and just
dearness al | owance Principles of-Revision of ‘dearness
al | owance- When ari ses-1ndustry-cumregion principl e-
Application of-Adjudication and |inking of conversion
f act or - enphasi sed.

Settl ement between nanagenent and one of the Unions-
Whet her could be starting point of revision of  dearness
fornul a- Dear ness al | owance-Li nked to cost of living index in
the centre where the workman is  enployed-Neutralisation
Application of industry-cumregion principle.

HEADNOTE

In the respondent-Conpany there were two rival Unions
of worknen, nanely, Karanthari Union and Sharm k- Sangh. The
Kar ancthari Uni on espoused the demand of the workmen enpl oyed
by the Conpany in its Kanpur wunit for wupward revision of
dearness allowance following an award of the |Industria
Tribunal Delhi by which the dearness allowance- of the
wor kmen enployed in the Delhi wunit was Ilinked to the
consumer price index for Delhi prepared by Labour Bureau,
Sima, which substantially increased the dearness all owance
of worknen posted at Delhi. The Conpany inits attenpt to
thwart the demand being pursued by the Karanthari Union
entered into a settlenent with the Shram k Sangh in respect
of dearness al l owance and then approached the Labour
Conmi ssioner for registering the settlement Failing to
obtain the registration, the Conpany utilaterally enforced
the new schene of dearness allowance linked to all-India
average consunmer price index prepared by Labour Bureau
Sima. The Karanthari Union did not accept the revised
formula and pressed its demand. The dispute was referred for
adj udi cati on.
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Before the Tribunal the Conpany contended: (1) that the
settl enment woul d be binding on the nenbers of the Karanthari
Union and the dispute does not require adjudication on

nerits, and (2) that the Conpany is desirous of 1inking
dearness allowance to all-1ndia average consumer price index
for
112

working class with base 1960-100 and the Tribunal should
avoi d accepting the demand of a few workmen.

The tribunal directed that the workmen of the Kanpur
unit of the Conpany shoul d be pai d dearness all owance |inked
to the all-India consurmer price index (1960-100) for Kanpur
Centre conpiled by the Labour Bureau, Sima. On the question
of neutralisation, no change was al |l owed.

Partly allow ng the appeal of the workmen,

N

HELD: 1. The worknen of the Kanpur unit of the Conpany
shoul d be pai d the dearness all owance according to all-India
consuner price index number for Kanpur (1960-100) conpil ed
by Labour Bureau Sinma after applying conversion factor also

called the linking factor of 4.83. Their dearness all owance
cannot be Ilinked to all-India average consumer price index.
[125 B-C]

2. The Tribunal Commtted a grave . error in accepting
collusive settlenment as the starting point of the revision
[122 H]

3, Uniformty, to an wuninforned nmind, appears to be
attractive. But, sonetimes wunifornity anongst dissinilar
persons becones counter-productive: Uniformity and equality
have to be anmpbngst equal s neasured by a common denom nator.
The inplenentation of —the Constitutional aspiration of
‘equal pay for equal work’ can be appreciated. In the natter
of basic wages it is a consummmation devotedly to be w shed.
But when it cones to dearness allowance any attenpt at
uniformty between workmen in_metropolitan areas 'and in
smal l er centres would be destructive of the concept of
dearness all owance. [116 G H

Dearness allowance is directly related to the erosion
of real wages by constant upward spiraling of the prices of
basi ¢ necessities and as a sequal to the inflationary input,
the fall in the purchasing power of the rupee. It is a
not ori ous phenonenon hitherto unquestioned that price rise
variee fromcentre to centre, [117 Al

Dearness allowance is inextricably intertwined wth
price rise, it being an attenpt to conpensate l0ss in rea
wages on account of price rise considered as a  passing
phenonenon by conpensation. That is why it “is called
vari abl e dearness all owance. Any uniformty in the matter of
dearness allowance nay confer a boon on persons enployed in
snmal l er centres and those in bigger netropolitan areas would
be hard hit. Dearness allowance by its very formand nane
has an intimate relation to the prevailing price structure
of basic necessities at the centre in which the workman is
enpl oyed. [117 B-(C

Dearness all owance to worknmen at a particular place
shoul d therefore depend upon the place where the workman is
working irrespective of the fact that the industria
undertaking in which the workman is enployed is a unit of an

i ndustrial enterprises having an all-India or inter-State
operations. [117 E]
113

4. In the matter of dearness all owance the Court shoul d
lean in favour of adjudication of dispute on the principle
of industry-cumregion because dearness allowance is |inked
to cost of living index of a particular centre which has a
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local flavour. A workman is exposed to the vagaries of the
mar ket where he resides and works, even though he may be an
enpl oyee of a national, nmulti-national or transnationa
i ndustrial enpire. Ther ef or e. t he regi on-cumi ndustry
principle nust informindustrial adjudication in the matter
of dearness allowance. In the instant case the Tribunal has
over | ooked this i mport ant principle of i ndustria
adjudication. [117 G 120 H 121 A, 121 C

Dunl op Rubber Co. (India) Ltd. v. Wrkmen & Os.,
[1960] 2 S.C.R 51, referred to.

Rem ngton Rand of India Ltd. v. The Wrknmen [1968] 1
S.C R 164, wool conmbers of India Ltd. v. Wol conbers Wrkers
Union & Anr. [1974] S C R 504 and Greaves Cotton & Co. and
Os. v. Their Wrknen [1964] 5 S.CR 362 and Benga
Chemni cal and Pharnmaceutical Wrks Ltd. v. Its Wrkmen [1969]
2 SSC R 113, followed.

5. Any attenpt of —a conmpany introducing uniformty in
the matter of dearness allowance linked to the all-India
average consumer price index prepared by Labour Bureau
Sima would be destructive  of the concept of dearness
al  owance. Not~ only unequals wll be treated as equal s but
the former would suffer” irreparable harm Such an approach
woul d deal a fatal blow to the well-recognised principle of
i ndustrial adjudication based on region-cumindustry because
there cannot be any uniformty in the dearness all owance of
the worknmen working in netropolitan areas and the workmen
working in smaller areas. [118 A-C

6. Where for a certain industrial centre a dearness

al l owance fornmula is.in vogue and it is linked to sone
consuner price index nunber, ~whenever the “base year for
consuner price index nunber is changed, a fresh I|inkage

requires a conversion ratio. In the absence of a conversion
ratio, the whole schenme falls out ~of gear and' becones
unwor kabl e, ineffective and in fact unjust. In the instant
case the conversion ratio of 4:83 invalid and correct and
the Tribunal ought to have accepted the sane. [123 D; 124 F]

Ahmedabad M1l Owners’ Association etc. v. The Textile
Labour Association, [1966) 1 S.C. R 382, followed.

7. In the matter of dearness allowance usually the
payi ng capacity of the enployer is exam ned. In the instant
case, it has not at all been contended that the respondent
conpany cannot bear the additional burden. [124 G

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Cvil Appeal No. 806 of
1982.

Fromthe Judgnent and order dated 27-7-1981 of the
Industrial Tribunal (Il11) UP. in Adjudication Case No. 15
of 1977.

114
M K. Ramamurthy, Jitendra Sharma and P. Gaur for the

Appel | ant s-
G B.

Pai , H K Puri and J. K Mhra for the
Respondent .
The Judgrment of the Court was delivered by
DESAI, J. In exercise of the power conferred by Sec. 4

(K) of the U P Industrial D sputes Act, 1947 ('Act’ for
short) the Government of Uttar Pradesh by its order dated
May 23, 1975 referred the following dispute to the
Industrial Tribunal for adjudication. The reference is in
H ndi. Agreed translation of the industrial dispute referred
for adjudication reads as under

"Whet her the variable dearness allowance payable




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 11

by the enployers to their workmen should be revised and

it should be linked wth the consuner price index for

i ndustrial workers at Kanpur conputed by Labour Bureau

Sima ? If yes, then fromwhat rate (sic) and wi th what

ot her details."

There are two rival wunions of the worknen enpl oyed by
the Indian Oxygen Ltd. (‘Conmpany’ for short) in its
I ndustrial under taking at Kanpur. They are the |Indian
Oxygen Karanthari Union (Karanthari Union’ for short) and
the Indian Oxygen Sharam k Sangh (‘' Sharam k Sangh’ for
short). There is a federation of trade-unions forned at
various centres where the Company has its industria
undertaki ng. Sharam k Sangh is affiliated to the federation
Karamachari Union clains to represent the worknmen enpl oyed
by the Conpany at Kanpur. The denmand and the consequent
i ndustrial dispute which led to the reference was espoused
by Karanthari Uni on.

The Karanthari Union in its statement of claimstated
that the 'Conpany is a unit of the nulti-national British
Oxygen " Conpany. ~ The Indian Unit  of the nulti-nationa
corporation operates under the nanme-and style of Ms Indian
Oxygen Ltd. The industrial” activities of the Conpany
conpri ses manufacture and sale of industrial and nedica
gases etc. It was 'stated that while the wage structure is
uniformin respect of ~ worknen enployed by the Conpany al
over the country the dearness allowance formula varies from
centre to centre. Briefly it was stated that the worknen of
the Conpany enpl oyed at Bonbay, Madras, Hyderabad, Bangal ore
and
115
Del hi are in receipt of higher dearness all owance conpared
to the worknmen enployed in Kanpur Unit. ~The immediate
provocation for raising the demand was an award by the
I ndustrial Tribunal Del hi by whichthe dearness all owance of
the worknen enployed in Delhi unit was |inked to consumer
price index for Delhi prepared by the Labour Bureau Sim a
which resulted in a substantial (increase in the /dearness
al | owance available to the worknen posted at Del'hi. Soon
after the award was published;, the Karanahcari Union
submitted a demand on January 7, 1975 for revising the rate
of dearness allowance for workmen enpl oyed in Kanpur unit
and as there was no adequate response fromthe enpl oyer, the
matter was taken into conciliation. The Conpany .in its
attenpt to thwart the demand being pursued entered into a
settlenent with the Sharanik Sangh in -respect of the
dearness al | owance and t hen appr oached the Labour
Conmi ssi oner Kanpur for registering the settlement. Failing

to obtain the registration, the Conpany  unilaterally
enforced the new schene of dearness allowance linked to the
all -India average consuner price index prepared by Labour

Bureau Sima. The Karanthari Union did not accept the
revised formula, and pressed its demand that the dearness
al  owance should be linked to all-India consumer price index
nunber prepared by Labour Bureau, Sima for Kanpur centre,
after adopting the linking factor as has been done in-the
award by the Industrial Tribunal at Delhi. The conversion
rati o was suggested at 4.83 linked to January 1970 index
numnber .

The Conpany consistent with the enployer culture put
forth nunber of prelimnary objections so as to delay the
adj udi cation of the demand. Al the prelimnary objections
failed as per the decision of this Court in Indian Oxygen
Ltd. . The Workmen as represented by Indian Oxygen
Karamachari  Uni on. (1) After the matter went back for
adjudication on nerits it was contended on behalf of the
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Conpany that the settlenment arrived at between the Sharam k
Sangh and t he Conpany woul d be binding on the nenbers of the
Karamachari Uni on and the Tribunal should not adjudicate the
dispute on nerits. This settlenment has been stigmatized by
this Court to be a collusive one. (See page 920). It was
further contended that the Conpany is desirous of |inking
dearness allowance to all-India average consumer price index
for working class with base 1960=100 and that the Tribuna
shoul d avoid accepting a demand of a few worknmen where a
majority of the worknmen have accepted and are satisfied with
the revised formula introduced by the Conpany.

116

The Conpany enpl oys 5, 400 wor knmen in al | its
establishnents all over the country. Qut of total strength
of 5,400 worknen, 3030 are enployed in gas manufacturing
unit. The enployment strength in Kanpur wunit is roughly
about 200. It is not in dispute that the basic wages of al
wor kmen enpl oyed™ all over the country by this Conmpany are
occupation wise uniformbut the dearness allowance paid to
wor knmen  di ffers or varies fromplace to place. This ought to
be so as will be presently pointed out.

Prior to 1975 dearness allowance to the worknen
enployed in the units of the Conpany in North-Eastern Zone
i.e. in the States of Wst Bengal, Bihar, Oissa, UP.
Del hi and Punjab was linked to the consumer price index
nunber (mddle-class) prepared by the  Bengal Chanber of
Commerce for Calcutta. It may be nentioned that the Benga
i ndex has been discontinued since 1975. It is inportant to
note that by the two awards of the Industrial Tribunal, the
office staff and the workmen enpl oyed the Conpany at Del hi
are being paid dearness allowance |inked to consuner price
i ndex conpiled by Labour Bur eau Sima for Del hi .
Subsequently by a decision of this Court in Govardhan Prasad
and others v. The Management of M s I|ndian Oxygen Ltd.(1) 10
wor kmen enpl oyed by the Conpany stationed at CGhazi abad were
required to be paid dearness allowance to the sanme extent
and in the same manner as was being paid under the awards of
the Industrial Tribunal to the worknen of the Conpany at
Del hi .

Before we delve into the narrow contentions raised in
this behalf we would renmpove the gloss over the subnission
that the attenpt of the conmpany, having all-India operation
is to introduce wuniformty in the matter of dearness
al | owance payable to its worknmen all over the country.
Uniformity, to an wuninformed nmind, appears to be very
attractive. But let it not be forgotten that sonetines this
uniformty anongst dissimlar persons becones counter-
productive. Uniformty and equality have to (be anobngst
equal s neasured by a common denom nator. One can appreci ate
the inplementation of the constitutional aspiration of
‘equal pay for equal work.’ In the matter of basic wages it
is a consummation devotedly to be wi shed. But when it cones
to dearness allowance any attenpt at wuniformty between

workmen in such netropolitan areas |like Delhi, Bonbay,
Madras, Calcutta and in smaller centres
117

woul d be destructive of the concept of dearness all owance.
Dearness allowance is directly related to the erosion of
real wages by constant upward spiraling of the prices of
basi c necessities and as a sequel to the inflationary input,
the fall in purchasing power of the rupee. It is a notorious
phenonenon hitherto unquestioned that price rise varies from
centre to centre. Dearness allowance is inextricably
intertwined wth price rise, it being an attenpt to
conpensate loss in real wages on account of price rise
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consi dered as a passing phenonenon by conpensation. That is
why it is called variable dearness allowance. Any uniformty
inthe matter of dearness allowance nay confer a boon on
persons enployed in smaller centres and those in big
nmetropolitan areas would be hard hit. Dearness all owance by
its very formand nanme has an intimate relation to the
prevailing price structure of basic necessities at the
centre in which the workman is enployed. Therefore, the
claimin the witten statenment on behal f of the conpany that
imbued with the equitable principle of i ntroduci ng
uniformty in the matter of dearness all owance, the Conpany
with the easy availability of consent of its protege union
Sharam k Sangh introduced a new schene of dearness all owance
linked to the all-India average consuner price index
prepared by Labour Bureau, Sima is msleading. The Tribuna

rightly observed that it is by now well-settled that
dearness all owance to workmen ~at a particul ar place should
depend ~ upon the place where the workman is working
irrespective of the fact that the industrial undertaking in
which the workman is enployed is “a unit of an industria

enterprise having an all-India or inter-State operations. In
Dunl op Rubber Co. (India) Ltd v. Wrkmen & Os.,(1) a
contention on behalf of the enployer that in the case of an
all-India concern, /it would be advisable to have uniform
conditions of service throughout India was repel | ed
observing that ‘however desirable wuniformty may be in the
case of all-India concerns, the tribunal cannot abstain from
seeing that fair ‘conditions of service prevail in the
industry with which it is concerned.” This view to sone
extent was affirned in the Remington Rand of India Ltd v.

The Workmen(2). Leaving aside basic wages in the matter of
dearness al |l owance specially the Court should|lean.in favour
of adjudication of dispute on the principle of industry cum

regi on because dearness allowance is [Ilinked to cost of
living index of a particular centre which has a |oca
flavour. If the concept of uniformty on an all-India basis

is introduced in the matter of dearness all owance, it woul d
wor k havoc, because the price structure

118
in a market econony at places |ike Bombay, Mdras, Calcutta,
Del hi, Ahnedabad has Ilittle or no relation to snaller

centres |like Kanpur, Varanasi etc. If workmen working in
such disparate centres are put on par in the mtter of
dearness allowance in the name of proclained all-Ilndia
uniformity, not only unequals will be treated as equal's but
the former would suffer irreparable harm Such an approach
woul d deal a fatal blow to the well-recognised principle of
i ndustri al adj udi cati on based on regi on- cumi ndustry
devel oped by courts by a catena of decisions. Realising this
situation courts have learned in favour of determ nation of
dearness allowance linked to cost of [living index, if
avail able for the centre where the workman enpl oyed and in
the matter of neutralisation on the industry-cumregion
principle. The Tribunal having rejected this approach
conmitted an error apparent on the record.

At this stage, it 1is necessary to have sone idea of
what is consumer price index nunber, how it 1is being
conplied and what is its relevance in the matter of dearness
al  owance ? Pursuant to the reconmendati ons of the Pl anning
Conmi ssion for the Second Five Year Plan the Labour Bureau
Sima and the Industrial Statistical Oganisation of the
CGovernment of India took steps to conduct fresh famly
living surveys anong wor ki ng class and middle class
popul ation respectively with a viewto constructing the new
series of consunmer price index nunbers. The working class
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surveys were conducted at 50 selected centres and the mddle
class surveys at 45 centres, 18 centres being conmon to
both. The work of this survey was conmenced in the second
hal f of 1958 and was concluded by Septenber, 1959. One of
the centres selected for survey was Kanpur (See Ahnedabad

M1 Omers’ Association etc. v. The Textile Labour
Associ ation(1)
What materials and statistical information enter into

the conpilation of consuner price index nunber may be
briefly noticed.

The consuner price index number for industrial workers
(base 1960=100) are being conpiled and published by the
Labour Bureau, Sima every nonth in respect of 50 industria
centres scattered all over. the country. Anmpongst them is
Kanpur. The material collected is through the famly surveys
of working «class famlies. There are six main groups for
whi ch indices for each centre are being conpil ed besides the
general i ndex. They are:

119
(i) Food
(ii) Pan, Supari, Tobacco and intoxicants
(iii) Fuel and Iight
(iv) Housing
(v) dothing, 'bedding and footwear;, and

(vi) M scell aneous
Consuner price i ndex nunbers are intended to neasure
relative tenporal (overtinme) changes in-the price of a fixed
basket of goods . and services ~consumed ‘by the index
population in a current periodin relation to the base
period. The index nunbers are conpiled by using Laspeyers’
Formula. The Broadly stated this fornmula takes note of base
and current prices for a particular item quantity consuned
of that itemduring the base period. It wuld appear that
for the conpilation of an index, there are three essentia
requi renents nanely: (1) weighting diagram which is the
rel ati ve percentage share of the t ot al consunpti on
expenditure as revealed by the basic fam |y budget enquiry
in respect of different itenms, (2) Base prices of the
different items which go into the index basket and (3)
current prices in respect of each one of the itens featuring
in the index basket. The weighting diagramfor a centre is
derived on the basis of the data collected through famly
budget enquiries which were conducted in the 1958-59 at each
one of the 50 centres. The survey was conducted by taking
all sanples of working class famlies in.each of the 50
centres and the data was collected by interviewing these
famlies. Based on the results of the famly budget
enquiries, the average expenditure of a famly per nmonth on
different itens of consunption was arrived at. Al-India
average consuner price index nunber is a weighted average of
the 50 centres’ indices. This is conpiled and “published
alongwi th the index nunber for each centre (Source: Consurmer
Price I ndex: An anatony published by Labour Bureau, Sim a)

It would appear at a glance that there would be a
noti ceable difference between the consumer price index
nunber for a centre and its weighted average for 50 centres
which would be the all-India average consuner price index
nunber, the latter would generally be | ower than the forner
in sone cases.

120

Reverting to the demand in this case, the Karanthari
Union raised a demand that the variable dearness all owance
payable to the worknmen should not only be revised but it
should be linked with the consumer price index for
i ndustrial workers at Kanpur. The Tribunal by its award
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directed the enployer to pay dearness allowance |linked to
the all-India consunmer price index (1960= 100) for the
Kanpur Centre conpiled by Labour Bureau, Sima. On the
guestion of neuturalisation, the Tribunal directed that the
calculation in the rate of dearness allowance will remain
the sanme as presently operative and no change is required
therein. In reaching this conclusion, the Tribunal conmtted
two mani fest errors apparent on the record.

The conpany introduced as stated in its witten
statement, a new schene of dearness allowance |inked to the
all-India consuner price index prepared by Labour Bureau,

Sima. That was a very recent innovation introduced by way
of a counter blast to the demand raised by the Karanthari
Union. Prior thereto, it is an admtted position that the
wor kmen at  Kanpur were bei ng paid dearness all owance |inked
to Bengal Chanber ~of Commerce |Index Nunber. That was
unilaterally given up by the Conmpany. There appeared to be
at least two valid reasons for scrapping that schenme: one is
that since 1975 Bengal Chanber of Conmerce | ndex which was
conpiled " for nmddle class famlies and was bei ng
artificially applied to~ industrial wor kers has been
scrapped. In other words, the index is no nore being
conpil ed. Secondly, the constituent nenbers of the Benga
Chanber of Commerce had started their business in India |long
before the present century and nost of them were
i ncorporated in England or other Western countries while the
Conpany in the present case has been started a few decades
back and therefore, re-induction of the Bengal Chanber I|ndex
Nunber woul d not be rel evant.

On behalf of the Karanthari Union, it was  contended
that in devising a dearnessallowance fornula, the region-
cumindustry principle should ordinarily be accepted. As
pointed out earlier, dearness allowance generally has a
local flavour. A nan is exposed to the vagaries 'of the
mar ket where he resides and works, even though he may be an
enpl oyee of a national, nmultinational or trans-nationa
i ndustrial enpire. The worknan is concerned with the
vagaries of price fluctuation in the area in ‘which he
resides and works for gain and to which he Jis exposed.
Therefore, the region
121
cumindustry principle rmust inform industrial adjudication
in the matter of dearness all owance. |In Wol conbers of India
Ltd. v. Wool conbers Wirkers Union & Anr. (1) this Court
following its earlier decision in Geaves Cotton & Co. and
Os v. Their Wrknmen (2) held that in devising basic wages
and dearness allowance structure, industrial adjudication
sometines leans on the industry part of theindustry-cum
region formula and at other tinmes, on the region part of the
formula as the situation demands. This well-recognised
principle of industrial adjudication cannot be given a go-by
on the specious plea that the workmen are enployed by an
i ndustrial undertaking which has an all-India operation. In
this case, the Tribunal has overlooked this inportant
principle of industrial adjudication

Before we exanine the second manifest error conmmitted
by the Tribunal in narrowy construing the ternms of
reference, it would be advantageous to briefly recapitul ate
what relevant considerations have to be kept in view in
devi sing dearness all owance formula. This aspect is no nore
res integra. |n Bengal Chemical and Pharmaceutical Wrks
Ltd. v. Its workmen (3), after reviewing all the earlier
deci sions, the court restated the principles on which a fair
and just dearness allowance fornula nust be devised. They
are:
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"1. Full neutralisationis not normally given,
except to the very | owest class of enployees.

2. The pur pose of dearness al |l owance being to

neutralise a portion of the increase in the cost of

living, it should ordinarily be on a sliding scale and
provide for an increase on the rise in the cost of
living and a decrease on a fall in the cost of I|iving.

3. The basis of fixation of wages and dearness

al l owance is industry-cumregion

4. Enpl oyees getting the same wages should get the sane

dearness all owance, irrespective of whether they are

working as clerks or nmenbers of subordinate staff or
factory worknen.
122

5. The additional financial burden which a revision of

the wage structure or dearness all owance woul d i npose

upon an enployer, and his ability to bear such burden
are very material and relevant factors to be taken into
account.”

W need not exam ne whether the dearness allowance
fornmula as at present existing is ~valid according to the
principles herein extracted because we are not devising a
dearness fornmula for the workmen working in the industria
undert aki ng of the conpany at Kanpur for the first time. The
demand is for upward revision of the /dearness allowance
fornmula and its |inkage.

The terns of reference ext ract ed her ei nbef ore
unni st akabl e show that the workmen sought upward revision of
the wvariable dearness allowance by Ilinking it to the
consumer price index nunber for industrial workers at Kanpur
conputed by Labour Bureau, Sima. If the demand is to be
granted, the Tribunal was requested to specify the rate and
other details. Interpreting this reference the ' Tribuna
observed that the new dearness allowance formula which was
in vogue at the tinme of the reference as being related to
all -Indi a average consuner price index nunber for industria
workers in accordance with the settlement with the Shram k
Sangh which settlenment was found to be collusive by this
Court yet the Tribunal nust proceed on the basis that
dearness allowance was being paid to the workmen at Kanpur
as per the settlement and that cannot be wi shed away. Thi's
approach overl ooks a vital fact that the introduction of the
new formula wunder a collusive settlenment led to the denand
for revision. The Tribunal rejected the submission that it
must exam ne and devise a new fornmula in. relation to the
Bengal Chanber of Commerce |ndex Schene which was in vogue
before the fornmula as per the «collusive settlement was
introduced. If the settlenent between the conmpany which is
found to be collusive by this Court is to be the starting
point of revision of the dearness allowance fornula as has
been done by the Tribunal, the conclusion is inescapable
that the Tribunal started froma wong prenise and | anded
itself into an utterly unsustainable conclusion. This is the
second apparent error in the face of the record which would
inmpoll us to interfere. Mere so because the genesis of the
demand for a revision of the dearness allowance was the
collusive settlenment. The Tribunal comritted a grave error
in accepting the settlement as the starting point of the
revision.
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The demand of the Karanthari Union was that the
Tri bunal should first take into account, relevant to a
certain date, the all-India consuner price index nunber for
Kanpur centre (1960=100) and then the index figure should be
multiplied by the conversion factor of 4.83 and then
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dearness all owance should be linked to the figure so worked
out. The Tribunal rejected this demand on the ground that in
the statenent of claim the Karancthari Uni on demanded
paynment of dearness allowance according to Sima Index
Nunber for Kanpur. The Tribunal took note of the fact of the
linking factor but observed that as the sane has been
di sconti nued by the Labour Comm ssioner, U P., the denand
has been essentially for dearness all owance according to the
Sima Index for Kanpur. This reasoning nanifests an error in
approachi ng, appreciating and evaluating the demand for
revi sion of dearness all owance.

Before we examine the error, let it be made clear that
where for a certain industrial centre, a dearness all owance
formula is in vogue and it is linked to sonme consuner price
i ndex nunber, whenever the base year for consunmer price
i ndex numrber is changed, a fresh linkage requires a
conversion ratio. ~1n the absence of a conversion ratio, the
whol e scheme falls out of gear  and becomes unworkable. To
illustrate, in thetextile industry, the consuner price
i ndex number was conpiled on the basis of base year
1939=100. The ~year 1939 was chosen as the year in which the
second world was engulfed the world which conpletely
overhaul ed the consunmer pattern and the prices of essentia
articles. Over vyears the price spiral "relentlessly noved
upward and that /too so rapidly that in nobst of the
i ndustries where even though 100% neutralisation was not
given by devising a dearness allowance yet the dearness
all owance for a given nmonth was occasionally double or
triable of the basis wage. This- was unjust, unfair and from
an economst’s point. of view ~ inprudent.  Therefore, as
pointed out earlier, a fresh survey was undertaken in 1958
with the base year 1960=100. A fresh i ndex was conpiled and
continues to be conmpiled with 1960=100 as base year. In fact
the 1960=100 base year is being replaced. W will however,
confine ourselves in this appeal to the base year of
1960=100. Now if those industrial  undertakings in which
dearness allowance fornula was  linked to the base year
1939=100 are to be delinked and relinked to the index nunber
conpiled on the base year 1960=100, before the fresh nunmber
is adopted, a linking or a conversion rati o between 1939-100
and 1960=100 will have to be conputed. Only then a fresh
I i nkage
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can be devised. This very obvious fact has been wholly
over|l ooked by the Tribunal when it merely awarded that the
wor kmen of the conpany at Kanpur should be paid dearness
allowance linked to the all-India consuner price index
nunber (1960=100) for Kanpur Centre conpiled by Labour
Bureau, Sima. This approach overlooks the Iinking factor.
The rejection of the |inking or conversion factor nakes the
schene devised by the award unworkable, ineffective and in
fact unjust. In this connection, we nmay refer to the
Ahrmedabad M1l Omer’s Association case in which this Court
after noting the fact that the base year having changed,
poi nted out that the question of linking factor |ooned |arge
and assuned i nportance. The court had before it the admtted
position that there was only one index existing in Ahnmedabad
whi ch was based on the new series (1960=100) and the old
series (1939=100) has rightly gone out of existence since it
had becone antiquated. Two alternatives were submitted to
the court for its consideration. It was submtted that an
entirely new scheme of basic wages based not on the pre-war
| evel of 1939, but based on the cost of living of 1960 as
the base year be devised and then award dearness all owance
inrelation thereto. In the alternative, it was submtted
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that an arithmetical nmethod of linking the old and the new
series be devised. The Tribunal had accepted the conversion
ratio at 3.17. This was attacked on diverse grounds. After
exam ni ng the whol e ganut of argunents, this Court held that
the linking factor of 3.17 was valid and correct

Approaching the matter from the sane angle, and
avoi ding the arguments which have been rejected by this
Court in the aforenmentioned judgnent, we are of the opinion
that the conversion ratio of 4.83 is valid and correct and
the Tribunal ought to have accepted the sane.

It is wusual in the matter of dearness allowance to
exam ne the paying capacity of the enployer. R ghtly M. Pai
did not at all contend that this enployer can not bear the
addi ti onal burden. W therefore, need not stray into this
aspect at all.

On behalf of the Karanchari Union, it was seriously
contended that the award of the Industrial Tribunal at Del hi
between this very Conpany and its Wrkmen at Delhi be
accepted. W need not examine the sanme as the conparison
bet ween Del hi and Kanpur is ill-conceived and untenable.
Del hi is the capital of the sub-continent and it is fast
growi ng. Kanpur is at best a district town though
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undoubtedly an inmportant industrial centre in U P. But the
conpari son woul d be invidious.

Accordingly, this appeal partly succeeds and is
all owed. The award of the |Industrial ~Tribunal that the
wor kmen of the Kanpur unit of the 1ndian Oxygen Ltd. should
be paid dearness allowance linked to all-lndia consuner
price index (1960=100) for Kanpur centre _conpiled by the
Labour Bureau, Sima is modified to read that the dearness
al | owance should be paid according to all-India consuner
price index nunber for Kanpur (1960=100) conpiled by Labour
Bureau, Sima after applying conversion factor also called
linking factor of 4.83." In all other respects i.e. the date
of enforceability etc. the award remains unaltered except
for the nodification herein granted. The appeal is all owed
to this extent with costs quantified at Rs. 3, 000.

A P.J. Appeal partly all owed.
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