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ARI JI' T PASAYAT, J

Leave granted.

Appel lants call in question legality of the judgnment rendered by
a Division Bench of the Punjab and Haryana H gh Court uphol di ng
convi ction of the appellants (hereinafter referred to as the 'accused’)
under Sections 323, 325 and 326 read with Section 34 of the Indian
Penal Code, 1860 (in short the 'IPC ) and sentence as inposed by the
trial Court which had sentenced each to undergo rigorous inprisonnent
for three nmonths, two years and seven years respectively with separate
fines for each of the alleged of fences with default stipul ations.

Background facts leading tothe trial of the accused appellants
are as follows:

The case was regi stered on the basis of information l'odged by
Piara Singh (PW6), which was recorded on 10.11.1989 at about 2.00 a.m
According to the informant, he and his son Sham Singh’'s wife Sito (PW
7) were sitting in the courtyard of the house of Sham Singh
(hereinafter referred to as the "deceased’). It was about 11.00 a.m on
9. 11. 1989 when deceased was comng fromthe village after purchasing
veget abl es. When he reached near the house of Janta Singh, son of
Dhar am Si ngh, Harbans Kaur (A-1) armed with a Gandasi and Mtta Singh
(A-2) armed with a lathi were present there. Mtta made an obscene
gesture. At this Mtta Singh and the deceased exchanged hot words and
abused each other. Harbans Kaur gave a Gandasi blow on the right hand
of the deceased, which caused a grievous injury. Mtta Singh gave a
lathi blow on the left foot of the deceased and al so gave a thrust bl ow
of lathi on the left side of his head. Deceased fell down on the
ground. The occurrence was w tnessed by Piara Singh (PW6) and Sitto
(PW7). Both of themtook Sham Singh injured to their house. Wen Piara
Singh and Sito raised alarm both the accused persons ran away fromthe
spot. Since the condition of Sham Singh becane serious during the night
time, he was taken to the Primary Health Centre, Ratia. On 10.11.1989
at night at about 0.15 a.m Dr. O P. Kakkar exam ned Sham Singh. He
found injury No.1 which was an incised wound in the mddl e phal anx of
the index finger of right hand. The second injury was an abrasion on
the lateral side of upper 1/3rd part of left Ieg and the patient
conpl ai ned of pain on different parts of the body. Dr. O P. Kakkar sent
information to the Police Station, Ratia. ASI Ram Rattan reached the
Primary Health Centre and recorded the statenent of Piara Singh which
is the FIR On the basis of this statement, FIR was recorded by ASI
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Bharat Singh. Sham Singh expired at about 1.50 a.m on 10.11.1989.
Hence, information to this effect was sent.

The accused persons were charged for alleged comm ssion of
of f ences puni shabl e under Section 304 Part-I read with Section 34 |PC.
The accused persons pl eaded i nnocence and clained trial. Ei ght persons
were exam ned to further the prosecution case. Piara Singh (PW6) was
the conpl ainant and clained to be an eye-witness. Snmt. Sito (PW7) wife
of the deceased also clainmed to be an eye-witness. Placing reliance on
their evidence, the | earned Additional Session Judge, H ssar found the
accused persons guilty and sentenced themto undergo sentences as noted
above. In appeal, the Hi gh Court confirmed the conviction and the
sent ences.

I n support of the appeal, |earned counsel for the accused
appel l ants submitted that the prosecution version was based on
testinonies of relatives and, therefore, does not inspire confidence.
Section 34 | PC has no application to the facts of the case. Further
there was delay in lodging the FIR. Additionally, it was submtted that
the sentences i nmposed were high

In response, |earned counsel for the State subnmitted that after
anal ysing the factual position the Courts bel ow have found the accused
persons guilty and no interference is called for. The sentences inposed
are also not in any manner on the higher 'side.

There is no proposition in law that relatives are to be treated

as untruthful witnesses. On the contrary, reason has to be shown when a
pl ea of partiality is raised to show that the witnesses had reason to
shield actual culprit and falsely inplicate the accused. No evi dence
has been led in this regard. So far as the delay in lodging the FIR s
concerned, the wi tnesses have clearly stated that after seeing the
deceased in an injured condition imediate effort was to get him
hospitalized and get himtreated. There cannot be any generalization
that whenever there is a delay in lodging the FIR the prosecution case
becomes suspect. Whether delay is so long as to throw a cloud of

suspi cion on the seeds of the prosecution case, woul'd depend upon the
facts of each case. Even a |l ong delay can be condoned if the w tnesses
have no notive of inplicating the accused and have given a plausible
reason as to why the report was | odged belatedly. In the instant case,
this has been done. It is to be noted that though there was cross-

exam nation at length no infirmty was noticed in their evidence.
Therefore, the trial Court and the H gh Court were right inrelying on
the evidence of the prosecution w tnesses.

Section 34 has been enacted on the principle of joint liability

in the doing of a crimnal act. The Section is only a rule of 'evidence
and does not create a substantive offence. The distinctive feature of
the Section is the elenment of participation in action.” The liability of
one person for an offence conmtted by another in the course of
crimnal act perpetrated by several persons arises-under Section 34 if
such crinminal act is done in furtherance of a conmmon intention of the
persons who join in commtting the crime. Direct proof of conmmon
intention is seldom avail abl e and, therefore, such intention can only
be inferred fromthe circunstances appearing fromthe proved facts of
the case and the proved circunstances. In order to bring hone the
charge of common intention, the prosecution has to establish by

evi dence, whether direct or circunstantial, that there was plan or
nmeeting of mind of all the accused persons to commt the offence for
whi ch they are charged with the aid of Section 34, be it pre-arranged
or on the spur of nmonent; but it nust necessarily be before the

comm ssion of the crime. The true contents of the Section are that if
two or nore persons intentionally do an act jointly, the position in
law is just the sane as if each of them has done it individually by
hinsel f. As observed in Ashok Kumar v. State of Punjab (AR 1977 SC
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109), the existence of a common intention anongst the participants in a
crime is the essential elenment for application of this Section. It is
not necessary that the acts of the several persons charged with

conmi ssion of an offence jointly nust be the same or identically
simlar. The acts may be different in character, but nust have been
actuated by one and the same comon intention in order to attract the
provi si on.

As it originally stood the Section 34 was in the follow ng terms:

"When a crimnal act is done by severa

persons, each of such persons is liable for that act
in the sanme manner as if the act was done by him

al one. "

In 1870, it was amended by the insertion of the words "in
furtherance of the conmon intention of all" after the word "persons”
and before the word "each”, so as to nmake the object of Section 34
clear. | This position was noted in Mahbub Shah v. Enperor (Al R 1945
Privy Council 118).

The Section does not say "the commn intention of all", nor does
it say "and intention-comon to all". Under the provisions of Section
34 the essence of the liability is to be found in the existence of a
conmon intention ani nating the accused | eading to the doing of a
crimnal act in furtherance of such intention. As a result of the
application of principles enunciated in Section 34, when an accused is
convi cted under Section 302 read with Section 34, in law it means that
the accused is liable for the act” which caused death of the deceased in
the sanme manner as if it was done by himalone. The provision is
intended to nmeet a case in which it may be difficult to distinguish
bet ween acts of individual nmenbers of a party who act in furtherance of
the common intention of all or to prove exactly what part was taken by
each of them As was observed in Ch. Pulla Reddy and Ors. v. State of
Andhra Pradesh (AR 1993 SC 1899), Section 34 is applicable even if no
injury has been caused by the particul ar accused hinself. For applying
Section 34 it is not necessary to show sone overt act on the part of
t he accused.

The above position was highlighted recently Anil Sharma and
O hers v. State of Jharkhand [ 2004 (5) ScC 679].

If the factual scenario as noted above is considered in the
background of |egal principles set out above, the inevitable conclusion
is that Section 34 has been rightly appli ed.

The residual question is whether any interference is called for
on the quantum of sentence. Looking into the background facts as noted
above, we are of the view that custodial sentence of 4 /years in place
of 7 years as recorded by the Courts below for the offence relatable to
Section 326 read with Section 34 | PC woul d neet the ends of justice.
The ot her sentences inmposed remain unaltered. Wth the aforesaid
nodi fication, the appeal is disposed of.




