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1. This appeal by special |eave arises fromthe order of
the H gh Court bonbay dated june 13,1979 -in wit petition
no. 587 of 1979. The CGovt. of Mharashtra published in the
State gazette the notification issued under s.4(1) of the
Land Acquisition Act 1 of 1894 (for short, "the Act’) on
Cctober 11, 1972, acquiring the  |ands i ncl udi ng House
No. 594/ B adneasuring about 25" x 25" for public /trust
"Sai baba Sansthan Shirdi", the validity of ~which was
challenged by the appellants in the wit —petition. The
Di vi sion Bench rejected their wit petitions in limni. Thus
this appeal

2. It is contended for the appellants that t he
specification of the "public purpose"” in the notificationis
vague and acquisition for Saibaba Sansthan.is of no public
purpose. For the first tine before the H gh Court, the
respondents had disclosed in their counter ~affidavit,
nanely, that the |and was needed for joining two tenples,
i .e. Sai baba and Dwarka Mai Mandir. Even that also is of no
public purpose, since those two tenples have ‘been in
exi stence for well over years w thout any need for them to
be connected. There is no
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specification either in the notification or in the counter
affidavit to disclose the purpose .behind the proposed
acquisition denying to the appellants an opportunity to
effectively object to the acquisition. Right of objection
statutorily given to the owner of the [and under s.5A of the
Act should not be nade illusory by vague statenent of
public. purpose. It is, therefore, a colourable exercise of
the power and also is vitiated on the ground of vagueness.

3. It is also contended that by running the business of
selling flowers in the house proposed to be acquired to .the
pilgrims and a small hotel is being run, they would also
serve public purpose of catering service to the pilgrins
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denying their livelihood, offend their right to life.
Attenpts were nade to purchase the property from the
appel l ants by negotiation which were turned down by the
Charity Comm ssioner by his finding that the purchase does
not serve any public purpose. Therefore, the exercise of the
power by the State wunder s.4 is malafide anenable to
j udi ci al review under Art.226 and Art. 136 of the

Constitution. It is also further contended that for the
construction of a huge Dharanshala, a resting room and
Prachar Hall, the area under acquisition is too small. The
total extent is only 60 sq. nmeter in all and no wusefu

purpose wll be served by acquiring such a small piece of

land for a |large project. The sane contention are raised in
the ot her connected appeal.

4, These contentions have been refuted by Sri  Ganpul e,
the learned senior counsel  for the second respondent,
Sanst han. The questions, therefore, are whether the public
pur pose specified is vague and liable to be quashed on that
ground' and whet her notification published under s.4(1) of
the Act isvitiated by nal afide or col ourable exercise of
the power. The notification mentions thus: "Wereas it
appears to the Conmi ssioner, Poona Division that |ands
"specified in the Schedule Il hereto are likely to be needed
for public purpose, viz., for public trust Sai baba Sansthan

Shirdi. It is hereby notified under the provision ors.4 of
the Land Acquisition Act, 1894 that the said |and are likely
to be needed for the purpose specified above". The question

therefore, is whether this notification is vague and the
public purpose nentioned thereinis |liable to be quashed on
that ground. The |eading judgnent of this Court in this
behalf is the ratio laid downin Sm. Somavanti & O's. V.
The State of Punjab & Ors., 1963 (2) SCR 774. The facts
therein were that the State of Punjab exercised the power
under s.4(1) and issued the notification followed 'by the
decl aration under s.6 that the land was likely to be needed
by the governnent for a public purpose, nanmely, for the
"setting up of a factory" (elaborated Ilater on) for
manuf acturing various ranges of " refrigeration conpressors
and ancillary equipments. It was contended that the public
purpose is a colourable exercise of the power and it is no
public purpose and that, therefore, the exercise of the
power for the benefit of the conpany is a colourable
exercise of the statutory power offending their right to
hold the property under Art. 19( 1 )(g) of the Constitution.
The Constitution Bench per majority dealing with  that
guestion held at p.801 that the Act made no attenpt to
define public purpose in a conpendi ous way. Public purpose
is bound to vary wth the tinmes and the prevailing
conditions in a given locality and, therefore, it would not
be a practical proposition even to attenpt a conprehensive
definition of it. It
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is because of this that the legislature has left it to the
CGovernment to say what is a public purpose and also to
declare the need of a given land for a public purpose. At
p.804 it was held that whether in a particular case the
purpose for which land is needed is a public purpose or not

is for the State Govt. to be satisfied about. If the
purpose for which the land is being acquired by the State is
wi t hin the legislative conpetence of the State, the
declaration of the Governnent wll be final subj ect
however, to one exception. That exception is that if there
is a colourable exercise of power the declaration wll be

open to challenge at the instance of the aggrieved party.
If it appears that what the Governnent is satisfied about is
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not a public purpose but a private purpose or no purpose at
all, the action of the Government woul d be col ourabl e as not
being relatable to the power conferred upon it by the Act
and its declaration wll be anullity. Subject to this
exception the declaration of the Government will be final
Therefore, the Constitution Bench upheld the notification
when it was nmentioned that the public purpose was for
i ndustrial devel opnent without any specification

5. In V.M Soneji & Anr. v. State of Bonbay (Now
GQujarat) & Os., 1964 (3) SCR 686. another Constitution
Bench considered the question, when the notification under

s.4(1) mentioned public purpose. nanely, "for State
Transport Corporation". The contention thereto also was that
it was vague and is a colourable exercise of power. The

Constitution Bench negatived the contention and held that
there is a clear declaration of the governnent that the
pur pose of acquisition was a public purpose even though the
| and was being acquired for a corporation and not for the
State. | The acquisition nust neverthel ess be said to be for
public " purpose. In Ratilal Shakarabhai & Os. v. State of
Gujarat & Ors., 1970 (2) SCC 264, the facts were that the
and was acquired for public purpose, nanely, for housing
schene undertaken by a Cooperative Society registered under
the Cooperative Societies Act and sanctioned by the State
Govt. for the enployees of a conpany. It was contended that
the public purpose was vague. A bench of three Judges
considered the question whether it was vague and liable to
be quashed? In paragraph 8, it was held that there was no
substance in the contention that the notification under ss.
4 & 6 was vague. They are simlar to notifications wusually
i ssued under ss. 4 & 6. Therein it is clearly nmentioned that
the proposed acquisition was for public purpose.. Public
purpose in question was al so stated therein. |In Jage Ram &
Os. v. State of Haryana & O's., 1971 (3) SCR 871, a ' bench
of two Judges was to consider whether the public | purpose
el aborated in the affidavit filed under the State CGovt. that
it was needed to start new industry is vague and liable to
be quashed. It was held that starting an industry /'is a
public purpose. It is essentially a question that has 'to be
deci ded by the government. There is no denying the fact that
the starting of new industry is in public i nterest.
Therefore it was held that the notification under s.4(1l) and
the declaration under s.6 were not vague.

6. In Gopal Krishan Das v. Sailendra Nath Bi swas & Anr.
1975 (1) sSCC 815, the facts therein were  that t he
notification wunder s.4(1) was published for the public
purpose of "construction of dispensary building ~and other
institutions connected with E.S. 1. Schene” It was contended
89

that it was colourable exercise of the power as the /State
Covt. did not apply its mind to matters in respect “of  which
it ought to have been satisfied before the declaration under
s.6 of the Act was nade. Considering the effect of the
notification a bench of three Judges held that it  rnust
appear to the State Govt. that the land sought to  be
acquired is needed or is likely to be needed for a public
pur pose before notification under s.4(1) is published. The
notification under s.4(1) and the declaration under s.6 were
held to be valid. |In Babu Singh v. Union of India, AIR 1979
SC 1713 at 1716, paragraph 7, a bench of two Judges was to
consi der whet her public purpose set out in the notification
under s.4(1) and the declaration under s.6 were different
fromeach other and the declaration thereby beconmes invalid.
Consi dering that question it was held that the notification
under s.4(1) and the declaration under s.6 that the | and Was
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needed for the extension of soil conservation and other
i mprovenent work in the catchnent area of Sukhna Lake,
Chandigarh and for raising a green belt around the Capita
was held to be public purpose and was not vague. In
Srinivasa Coop. House Building Society Ltd. wv. Madam
Qurunurthy ’'Sastry & Ors., JT 1994 (4) SC 197, a bench of
two judges, to which one of us K Ramaswany, J. was a nenber,
consi dered the question whether acquisition for a private
cooperative society was a public purpose. Considering that
guestion, this Court held that:

"Public purpose is not capable of precise

definition. Each case has to be considered in

the light of the purpose for which acquisition

is sought for. It is to serve the genera
interest ~of the community as opposed to the
particular interest of the individual. Public

pur pose broadly - speaking would include the
purpose - in which the general interest of the
soci ety as opposed to the particular interest
of “the individual is directly and vitally
concerned. GCenerally the executive would be
the best Judge to determ ne whether or not the
i mpugned purpose is a public purpose. Yet it

i s not beyond the purview of judicia
scrutiny”
7. In that case it was found that since the acquisition
was for a private coop. house building society not
sanctioned by the ' State Govt., it was held that the

acquisition was not  for public purpose and that coop
society was also not a conpany. In MP. Housing Board v.
Mohd. Shaft & Os., 1992 (2) SCC 168 on which strong
reliance was placed by the counsel for the appellant. The
facts were that the notification issued under s.4(1) did not
specify any public purpose. The notification nmerely ' reads
that the |l and detailed in the schedul e attached thereto was
required for a public purpose. The notification  further
di scl osed that the State Govt. was being of the opinion that
the provision of sub-s.(1) of s.17 was applicable in respect
of the land required to be acquired, it dispensed with the
enqui ry under s.5-A of the Act. The schedul e of the |and was
gi ven. In that context a bench of three Judges -considered
the controversy and had held that the latter elaboration
that the | and was acquired for the planned devel opnent under
the MP. Housing Construction Board was vague and that,
therefore, it was not a public purpose. ~Accordingly the
notification was quashed. It is seen that this Court
consistently has taken the view that if the purpose has been
mentioned in the notification as a public purpose, whether
it "specified" the public purpose or not, the court did not
go behind the public purpose nor seek specification in the
notification published under s.4(1). Wen declaration un-
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der sub-s.(1) ors.6 was published, the public purpose was
held to be conclusive by operation of sub-s.3 ors.6. If
there is any vagueness and if it is specified in the counter
affidavit or is evident fromthe record, it was also
accepted by this court anplifying the public purpose in the
notification. |If it is not a public purpose, i.e. to serve
general interest but individual interest, it was held to be
a colourable exercise of power. In MP. Housing Board 's,
case as no nention was nmade of any public purpose in the
notification i ssued under s.4(1), t he subsequent
clarification was not accepted by this Court. This Court
did not lay down any |law contrary to or inconsistent wth
the law laid down by the two Constitution Bench Judgnents
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and successive three Judge Benches and two Judge Benches.
Therefore, the ratio therein nust be wunderstood in the
backdrop of the facts and renders little assistance to the
appel | ant s.

8. The contention that it is also a mal afi de exercise of
power has no legs to stand. |In Abdul Husein Tayabali & Os.
v. State of Gujarat & Os., 1968 (1) SCR 797, a bench of
three Judges of this Court considered whether the State
Covt. has exercised the power nala fide without applying its
mnd to the facts’ of the case. Considering the facts of
that case and the allegations made in the petition and the
counter affidavit filed by the State Govt. explaining the
circunstances in which the notification under s.4(1) and the
decl arati on under s.6(3) cane to be published, i.t was held
that it is not a mala fide exercise of the power. Enqui ry
under s.5A was conducted and a report submitted thereunder
was considered and then the declaration under s.6(1) was

published. It is seen that in this case even before the
enquiry under s.5A was conducted and the report submtted
and the " declaration wunder s.6(1) could be nade, t he

appel | ants_ _had approached the Hi gh Court and sought to have
the notification published under s.4(1) quashed.

9. It is seen that the public trust Sai baba Sansthan -
Shirdi, needs the land for the public purpose, namely, two
tenpl es are needed 'to be connected by a road though the | and
occupied by the house sought to be acquired. It 1is true
that Saibaba Tenple at Shirdi is runby a public trust
mai nt ai ni ng Sai baba Tenpl e at Shirdi and other tenples and

Dhar anmshal a prayer Hall. Thousands of pilgrins daily visit
Sai baba Tenple at Shiridi to pay their homage and seek
bl essings of the nystic’ secular saint Sri Saibaba. Each

religion clains that he belongs to their faith but the great
sai nt never proclaimed hinself to be of a particular  faith.
Therefore, all sections of the people in India have ' great
unflinching faith, devotion and absolute belief in him and
every day thousands of pilgrinms throng Shirdi to pay their
homage and seek his bl essings. Though physically he /'was not
present, the devotees believe that he is still surviving.

10. The land of India is known for such great saints and
yogies hailing fromdifferent faiths. —One good exanmple is
of two brothers, by nane, Elder and Younger, bal a-yogies in
Munmmi di varam village in East Godavari —of Dist. Andhra
Pradesh, the Elder one started his penance at the age of 16
and the younger one at the age of 7 years respectively. They
stopped taking any food and water and | ocked thenselves in
two separately built asharns from outsi de and the keys were
kept in the custody of the District Mgistrate. According
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to the w shes of the yogi, on Mhasivaratri day, in the
m dnight at the stroke of 12.00 without a watch, ~ hissing
sound woul d be heard and the doors were to be opened and the
El der yogi would give darshan to the devot ees on a
speci al | yeracted platformat a di stance of 500 sq. yards and
after 10 m nutes the door from outside would be closed and
he woul d get hinself seated on the platformafter 10 m nutes
and thereafter the closed platformwuld be opened and
throughout the day he would give darshan. The Elder yog

used to give darshan and retired back into Ashram on the
next day mdnight. Both brothers closed their eyes. There
were neither windows to get air nor ventilators to exhaust
air frominside. Keeping the ashram closed throughout the
year without air, not only nmakes the life inpossible to live
but al so bad Gdour would enit contrarily when the doors were
opened, perfume snell come out fromthe roons. They did
their ceaseless penance for well over 40 years. It is a
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mracle that they surpassed human physiol ogy and they know
the | atest technol ogi cal devel opnent. Elder yogi started his
penance even when el ectricity was not known in the vill ages.

He knows the nmechanism of electrical operations and
expl ained new developnents in the country by his signals
since he observed only silence. It is highly inpossible to
wal kK  when they al ways keep thensel ves seated with crossed-
legs. But within a short period of 5 to 10 minutes, he wused
to reach the platform It is also inpossible to know how
they know the |atest technol ogical devel opments when they
closed the eyes and |lock thenselves in the Ashram These
revel ation are inexplicable and how they survive doing
penance for nore than 40 years w thout taking any food and
wat er and w t hout excretions and bath

Wien the doors were opened, it would be seen that they
appear as if they just had bath and had wet clothes but
not hi ng coul d be found. The entire room gives perfume smell.

It isdifficult'to explain these mracles where from such
perfune smell comes and not a particle of dust was found in
the roons. I'ndia has produced several such great saints and
yogi es but these are only illustrative.

11. Be that as it my, it cannot be gainsaid that
provi ding access to the tenples is not a public purpose. The
exerci se of the power under s.4(1) of the Act, therefore, is
nei t her col ourabl e /nor malafide. It is true that this court
in Tata Cellular v. Union of India, 1994 (3) Scale, 477, by
a bench of three Judges, considering the scope of judicia

review of the adnministrative action(grant of |icence by
tenders) held that the adm nistrative actions of the State
or its instrunentalities are amenable to judicial review

As mentioned earlier when the State CGovt. have exercised the
power under s.4(1) for a public purpose and the public
purpose was nentioned therein, the exercise of the power
cannot be invalidated on grounds of nal afi des or col ourable
exerci se of power so |long as the public purpose is shown and
the land is needed or is likely to be needed and the purpose
subsists at the tinme of exercise of the power. It is
primarily for the State Governnent to deci de whether /'there
exists public purpose or not, and.it is not for this ' Court
or the H gh Courts to evaluate the evidence and conme'to its
own concl usi on whether or not there is public purpose unless
it comes to the conclusion that it 1is —a nmalafide or
colourable exercise of the power. 1In other words the
exerci se of the power serve no public purpose or it serves a
private purpose.
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12. It is true that an attenpt was nmade on an earlier
occasi on to purchase the property by negotiation but it was
turned down by the Charity Conmi ssioner and he refused to
grant perm ssion. Consequently, the trust was constrained
to approach the government requesting to acquire the | and.
The governnent did consider the circunstances and exercised
that power. The Act does give the power to negotiate by
private sale or even during pending acquisition proceedings
negotiations by private sale could be nade in which event
the need to determ ne the market val ue under the Act would
be obviated and the conpensation would be determined in
ternms of the agreement reached between the Land Acquisition
Oficer and the owner of the land or person having an
interest in the land, subject to the prior approval of the
Govt. Therefore, the failure to purchase the land by
negotiation and the exercise of the power under s.4(1)
thereafter, by no stretch of inmagination, be considered to
be a mla fide or «colourable exercise of the power.
Therefore, we do not find any infirmty or illegality in the
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notification published under s.4(1) warranting interference.
Accordingly, the appeal is dismssed but w thout costs.
98




