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ACT:

El ection Petition-Corrupt practice as envisaged by S. 144-
1(3) of the Maharashtra Cooperative Societies  Act, 1960, -
Burden of proof-Nature of proof to show the guilt under the
section is the same as that under S. - 123 of the
Representati on of the People Act, 1951

HEADNOTE
Shet kari Sahakari Sangh, a specified cooperative society as
defined in S. 144-A read with S. 73-G of the Maharashtra

Cooperative Societies Act, 1960, is dul y regi stered
under the Act with the entire Kol hapur district as its area
of operation and has voting nenbers of two types viz., (i)
i ndi vidual nmenbers and (ii) cooperative societies. In the

el ection of the nenbers of its Board of Directors, held in
the manner laid dowm in Chapter Xi A of the Act and the
rules nmade thereunder in the second half of the year 1973,
two groups are headed by Baba Nesari kar who was earlier the
Managi ng Director of the Sangh and anot her headed by one
Jagtap CQGuruji entered the election fray. In" the said
el ection, all the three appellants in Appeal No. 41 and al
the six appellants in Appeal, No. 42 were declared elected
fromthe constituency of individual menbers nunbering /25000
and the constituency of the cooperative societies affiliated
to the Sangh nunbering 650 respectively. Baba Nesarikar was
hi nsel f returned unopposed fromthe conmbi ned constituency of
i ndi vi dual menbers and cooperative societies. TheNesarikar
group captured all the seats contested by it.Respondents 1
and 2filed two separate election petitions 'under s.
144-T of the Act read with Rule74 of the Mahar ashtra
Speci fi ed Cooperative Societies Elections to CommitteesRul es,
1971, challenging the validity of the elections on a nunber
of grounds. The Conm ssioner Pune, by his conmon judgnent
and order dated Decenmber 16, 1975, allowed themon the sole
ground that the appellants were guilty of corrupt practice
as envi saged by Section 144-1(3) of the Act, in that specia
vehicles were hired with the know edge and consent of the
appel lants for the free conveyance of voters from Bhawan
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Mandap to the polling station and back and used as such on
the day of poll.
Al'l owi ng the appeal s by special |eave, the Court
HELD : (1) As Section 144-1 of the Maharashtra Cooperative
Societies Act, 1960, corresponds to S. 123 of t he
Representation of the People Act, 1951 the same principles
nmust govern the adjudication of disputes relating to
el ections under the latter Act. [528 A-B]
(ii)This Court has laid down the follow ng principles and
tests under S. 12, of the Representation of the People Act,
1951
(a) In consi deri ng whet her a cor r upt
practice described in S. 123(5) of the Act is
conmitted, ~ conveying of electors cannot be
di ssoci ated fromthe hiring of a vehicle. [528
Bl
Bal want Singh v. Lakshm Narain [1960] 3
S.C.R 91=AIR 1960 S.C. 770 appli ed.
(b) To establish the corrupt practice under
s. ~123(5) of the Act, it is necessary for an
election petitioner to prove (i) that any
vehicle or vessel was hired or was procured,
whet her~ on _paynent or otherw se, by t he
returned candi date or by his election agent or
by any other person with the consent of the
candi date or of his el ection agent; (ii)that
it was used for the conveyance of the electors
to or fromany polling stationand (iii)that
such ‘conveyance was free of ~cos to t he
el ectors.  Failureto substantiate any one of
these ingredien|leads to the collapse of the
whol e charge. [528 C- D
52 5
Ch. Razik RamVs. ¢Ch. J. S Chauhan & Os’.
[1975] 4. S.C.C769=A'l.R 1975 S.C. 667
(Applied).
(c) The standard. of proof required to
establish a corrupt practice is strict proof,
the proceedi ngs agai nst inputation of corrupt
practices, being quasi-crimnal. [529 C]
Rahi m Khan v. Khurshid Ahned & Ors. [1975] 1
S.C R 643=[1974] 2 S.C.C.- 660=A.1.R 1975
S.C. 290; Ch. Razik Ramv. Ch.
J. S. Chouhan & Ors. [1975] 4 S.C.C. 769=
Al.R 1975 S.C. 667; HemRaj v. Ranji Lal &
Anr. [1975] 4 S.C.C. 671=A.1.R 1975 S.C. 382
On Prabha v. Charan Das [1975]  Supp. S.CR
107; Amol ak Chand Chhazad v. Bhagwandas . Arya
(Dead) & Anr. [1977] 3 S.C.C. 566=A.1.R~ /1977
S.C. 813; Lakshm Ranman Acharya v. ~ Chandan
Singh & Os. [1977] 1 S.C.C. 423=A . R 1977
S. C 587; Narendra Madivalapa Kheni V.
Mani kr ao Patil & Os. [1977] 4. S.CC
16=A. 1. R 1977 S.C. 2171; Ranmji Prasad Singh
v.Ram Bilas Jha & Ors. [1977] 1. S.C.C. 260,

appl i ed and

(d) It is unsafe in an election dispute to
accept oral evidence at its face value unless
it is backed by uni mpeachabl e and
i ncontrovertible docunent ary evi dence.
[430 A

Rahim Khan v. Khurshid Ahnmed & Ors. [1975] 1 S.C R 643=
[1974] 2 S.C.C. 660=A.1.R 1975 S.C. 290; M Narayana Rao v.
G Venkata Reddy & Ors. [1977] 1 S.C.R 490 foll owed.

In the instant case : (i) The evidence led by the election
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petitioners falls far short of the requisite proof. It does
not at all establish that vehicles were procured by the
appel lants or their election agents or with the consent of
anyone of them by any other person or that the sane were
used for free conveyance of the voters to or from the
polling station; (ii) The Conm ssioner went wong in law in
his approach to and assessnent of the evidence adduced in
the case and arrived at unwarranted conclusions nerely on
the basis of probabilities conpletely disregarding the
af orementioned well settled principles that election peti-
tions al | egi ng conmi ssion of corrupt practices are
proceedi ngs of a quasi crimnal nature and the burden lies
heavily on those candidate to prove the charge beyond
reasonabl e sioner overlook the glaring infirmty that the
i nasmuch as they (the election petitioners) constituting the
corrupt practice alleged lants and nade no nention of the
essential who assail the election of a returned doubt; and
(iii) /The Commissioner selection petitions suffered from
omtted to set out the material facts to have been comitted
by the appell ant and no nention of the essential ingredient
that the electors were conveyed free of charge in the buses
procured by the appellants or their el ection agents or somne
ot her persons with their consent. The story woven by PW. 5
to 7 who are canp foll owers and synpathisers of PW. 3 and
4, their testinmony falling short of conpelling degree of
proof, cannot be weasily swallowed in the absence of
i ncontrovertible evi dence and cont enpor aneous witten
conpl aints to the concerned authorities. [532 H, 533 A-E
Rahim Khan v. Khurshid Ahmed & Os. [1975] 1 S.CR
643=[1974] 2 S.C.C. 660; A l.R 1975 S.C. 290; Kanahaiyala
v. Mannalal & Os. [1976] 3 S.C.C. 646; Anol ak Chand Chhazad
v. Bhagwandas Arya (dead) & Anr. [1977] 3 S.C.C. 566=A.1.R
1977 S.C. 813; Mhd. Yasin Shah v. Al Akbar Khan [1977] 2
S.C.C. 23 foll owed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos.” 41 and 42
of 1977.

Appeal s by Special Leave fromthe Judgnent and Order dated
16-12-75 of the Conm ssioner, Pune Division, Poona in
El ection Petition No. C. O P./81(43) and C. O P./81(42).-

V.M Tarkunde, (M ss) Mani k Tarkunde, D. M Rane and K

Raj endra Chaudhuri, for the Appellants.

526

Y.S. Chitale, V. N Ganpule and (Ms.) V. D. Khanna for
Respondent No. 1 in both the appeals.

P.H  Parekh and Kail ash Vasdev for Respondent No. 5 in
both the appeal s.

V. D. Khanna for Respondents 12 in C A 42 and R-18 in C
A 41.

M N. Shroff for RR 3 and 6 in CA 41 and RR 3 and 15 in
C A 42.

The Judgrment of the Court was delivered by

JASWANT SINGH, J.-These appeals Nos. 41 and 42 of 1977 by
special |eave are directed against a common judgnent and
order dated Decenber 16, 1975 made by the Conmi ssioner
Pune, Division Poona, in Election Petitions Nos. COP/81(43)
and COP/ 81(42) presented wunder section 144-T of the
Maharashtra Cooperative Societies Act, 1960 (hereinafter
referred to as ’'the Act) read with Rule, 74 of the
Maharashtra Specified Cooperative Societies Elections to
Conmittees Rules, 1971 setting aside the election of the
appellants to the, Board of Directors of the Shetkar
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Sahakari Sangh Ltd., Kol hapur (hereinafter referred to as
"the Sangh’) on the ground that they were guilty of corrupt
practice as envi saged by section 144-1(3) of the Act in that
Speci al buses were procured on paynent from the Kol bapur
Muni ci pal Transport wth the appellants’ know edge and
consent and used for the whole day on Novenber 20, 1973 i.e.
the day of poll for the free transport of the voters from
the Sangh’s head office in Bhawani Mandap to the polling
station in Market Yard and back
The facts and circunmstances giving rise to these appeals
which 1lie in a short conpass are : The Sangh which is a
specified Cooperative Society as defined in section 144-A
read wth section 73-G of the Act and was registered in or
about the year 1939 and as such is now deened to be a
regi stered society under the Act with the entire Kol hapur
District as its area of operation has voting nmenbers of two
types viz. (1) individual nenbers and (2) cooperative
soci eties. Being a society \belonging to one of the
categories specified in section 73-G of the Act, election of
the members of its Board of Directors was held in the manner
laid down in Chapter Xl -A of the Act and the rules nade
thereunder in the second hal f of the year, 1973. In. the
said election two groups headed by Jagtap Curuji as
representing the ‘respondents 1 and 2 who wer e the
petitioners in the aforesaid election petitions and the
other headed by Baba Nesarikar, who was the Managing
Director of the Sangh prior to the “Election entered the
fray. In the said Election, all the three ‘appellants in
Appeal No. 41 and all the sixappellants in the sister
Appeal No. 42 were declared elected fromthe constituency of
i ndi vidual nmenbers nunbering 25000 and the constituency of
the cooperative societies affiliated tothe Sangh nunbering
650 respectively. Baba Nesarikar ~was hinself returned
unopposed
52 7
from the conbined constituency of i ndividual nmenbers and
cooperative societies, Thus the Nesarikar group captured
all the seats contested by it. Aggrieved by the result
of the election in so far as it related to the aforesaid
two constituencies of individual nenbers and the cooperative
societies, respondents 1 and 2 filed two separate el ection
petitions Nos. COP/81(43) and COP/ 81(42) under section 144-
of the Act read with Rule 74 of the Mharashtra Specified
Cooperative Societies Elections to Conmmttees Rules, 1971
challenging the validity of the aforesaid elections to  the,
Board of Directors of the Sangh. The " sai d el ection
petitions though challenged on a nunmber of  grounds were
all owed by the Comm ssioner by his aforesaid judgnent. and
order on the sole 'ground that the appellants were guilty of
corrupt practice as envisaged by section 144-1(3) of the Act
in that special vehicles were hired with the know edge and
consent of the appellants for the free conveyance of | voters
from Bhawani Mandap to the polling station and back and used
as such on-the day of the poll. Section 144-1(3) of  the,
Act under which the election of the appellants has been
decl ared void runs as follows :-

"144-

(3) The hiring or procuring, whether on
payment or otherw se, of any vehicle or vesse
by a candidate or his agent or by any other
person with the consent of a candidate or his
el ecti on agent, or the use of such vehicle or
vessel for the free conveyance of any el ector
(other than the candidate hinself, the menbers
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of his famly or his agent) to or from any
polling station :
Provided that, the hiring of a vehicle or
vessel by an elector or by several electors at
their joint costs for the purpose of conveying
him or themto and fromany polling station
shall not be deened to be a corrupt practice
under this clause
Provided further that, the use of any public
transport vehicle or vessel or rail way
carriage by any elector at his own cost for
the purpose of going to or coming from any
polling station shall not be deened to be a
corrupt pratice.
Expl anation.-1n this clause and in the next
succeeding clause, the expression "vehicle"
means any  vehicle used or capable of being
used for the purpose of road transport,
whet her propelled by nechanical power or
ot herwi se and whet her used for drawi ng other
vehi cl es or otherw se."
Appearing, on behalf of theappellants, M. Tarkunde has
vehemently wurged that on the evidence on the record, it
could not be justifiably "held that the appellants commtted
the corrupt practice inmputed to them that the Commi ssioner
msdirected hinself /in setting aside the election of the
appel lants ignoring the basic principles that in the tria
of an election petition, the burden ties heavily upon the
person who challenges the result of the election to
establish the conm ssion by the returned candidate or his
agent of acts which he regards as corrupt and responsibility
therefor of the successful candi date
528
directly or through his agents or with his consent for its
practice not by nmere preponderance of probability 'but by
cogent and reliable evidence beyond any reasonabl e doubt.
We have given our thoughtful consideration to the aforesaid
subm ssions of M. Tarkunde and are of the opinion that
there is considerable force in them As section 144-1 of
the Act corresponds to section 123 of the ~Representation
of the People Act, 1951, thesane princi pl es nmust
govern the adjudication of disputes relating tothe election
under the Act as it governs the adjudication of disputes in
relation to elections under the Representation of the People
Act,1951. In regard to section 123(5) of the Representation
of the People Act, 1951 which before its anendnent by Act 47
of 1966 was identical in terns with section 144-1(3) of the
Act, it was held by this Court in Shri Bal want Singh v. Shr
Lakshmi Narain(l) that in Considering whether = a corrupt
practice described in section 123(5) is committed, conveying
of electors cannot be dissociated fromthe hiring of a
vehi cl e.
It has al so been held by this Court in Ch. Razik Ramv. Ch.
J. S Chouhan & Ors.(2) that to establish the corrupt
practice under section 123(5) of the Representation of the
Peopl e Act, 1951, it is necessary for an el ection petitioner
to prove (i) that any vehicle or vessel was hired or was
procured whether on payment or otherwise by the returned
candidate or by his election agent or by any other person
with the consent of the candidate or of his election agent;
(ii) that it was used for the conveyance of the electors to
or fromany polling station and (iii) that such conveyance
was free of cost to the electors. Failure to substantiate
any one of these ingredients leads to the collapse of the
whol e charge. Let us now examine and scrutinize the
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evidence adduced in the case and find out whether the
aforesaid ingredients stand proved in the instant case or
not . Before doing so, it would be well to recall the
principles regarding the standard of proof required to
establish a corrupt practice which have been consistently
laid down in the decisions of this Court in Rahim Khan v.
Khurshid Ahmed & Os.(3); Ch. Razik Ramv. Ch. J. S
Chouhan & Ors. (supra); HemRaj v. Rami Lal & Anr. (4) ; Om
Prabha v. Charan Das(5); Anpolak Chand Chhazad v. Bhagwandas
Arya (Dead) & Anr.(6); Lakshmi Raman Acharya v. Chandan
Singh & Os.(7); Narendra Madival apa Kheni v. Mani krao Pati
& Os.(8) and Ranji Prasad Singh v. Rain Bilas Jha & Os.
(9) which one or the other of us has been a party. |In Rahim
Khan v. Khurshid Ahned & Ors. (supra), it was observed by
this Court as under :-

(1) [1960] 3 SCR 91A1.R 1960 S.C. 770.

(2) [19751 4 S.C.C. 769A.T.R 1975 S.C. 667.

(3) [1975] 1'S.C.R 643(1974) 2 S.C.C. 660 : A l.R 1975
S.C. 290.

(4) [1975] 4.S.C.C. 671A-1.R 1975 S.C. 382.

(5) [1975] Supp. S.C.R 107.

(6) [1977]3 S.C.C. 566A |.R 1977 S.C. 813.

(7) [1977]1 S.C.C. 423A.|.R 1977 S.C. 587.

(8) [1977]4 S.C.C. ‘16A I.R 1977 S.C. 2171.

(9) [1977] 1 S.C.C. 260.

529

"W | have therefore to insist that corrupt
practices, such as arealleged in this case,
are exanmined in the light of the evidence with
scrupul ous care and nercil ess severity.
However, ~we have to renenber another factor.
An el ection once held is not tobe treated in
a light-hearted manner and def eated candi dates
or disgruntled el ectors should not get away
with it by filing election petitions on
unsubst anti al gr ounds and i rresponsi bl e
evidence, there by introducing a / serious
el ement of uncertainty in the verdict already
rendered by the electorate. An electionis a
politically sacred public act, not ~of one
per son or of one official, but of the
collective wll of the whole constituency.
Courts naturally nmust respect this public
expression secretly witten and show extrene
reluctance to set aside or declare void an
el ection which has already been held unless
clear and cogent testinony conpelling the
Court to uphold the corrupt practice alleged
against the returned candidate is adduced.
| ndeed el ection petitions wher e cor rupt
practices are inmputed must be regarded as
proceedi ngs of a quasi-crinmnal nature wherein
strict proof is necessary. The burden is
therefore heavy on himwho assails an el ection
whi ch has been concl uded. "

In Ch. Razik Ramv. Ch. J. S. Chouhan & Os.
(supra) it was laid dowmm by this Court as
follows : -

"A charge of corrupt practice is substantially
akin to a crimnal charge. The comm ssion of
a corrupt practice entails serious pena
conseqguences. It not only vitiates t he
el ection of the candi date concerned but also
disqualifies himfromtaking part in elections
for a considerably long tinme. Thus, the tria
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of an election petition being in the nature of
an accusation, bearing the indelible stanp of
quasi -crimnal action, the standard of proof
is the same as in a Crinminal case. Just as in
a crimnal case, so in an election petition,
the respondent against whom the charge of
corrupt practice is levelled, is presuned to
be i nnocent unless proved guilty. A grave and
heavy onus therefore rests on the accuser to
establish each and every ingredient of the
charge by clear, uneouivocal and uni npeachabl e
evi dence beyond reasonabl e doubt
A charge of ~corrupt practice cannot be
establ i shed by nere bal ance of probabilities,
and, if, after giving due consideration and
effect “to the totality of the evidence and
ci rcunst ances of- the case, the mnd of the
Court is left rocking with reasonable doubt-
not being the doubt of a timd, fickle or
vacillating mnd-as to the veracity of the
charge, it nust hold the sane as not proved.
A court —enbarking upon an appreciation of
evi dence, w thout this rudder and conpass, is
apt to, find itself at sea, mstaking every
flotsam for shore, suspicion for proof and
illusion for reality."
Anot her principle which is also well established is that it
is unsafe in an el ection dispute to accept oral evidence at
its face value unless it is backed by uninpeachable and
i ncontrovertible docunent ary evi dence. It woul d be
profitable in this context to refer to the two decisions of
this Court in RahimkKhan v. Khurshid Ahned & Ors. " (supra)
and M Narayana Rao v. G Venkata Reddy & Ors.(1) In.  Rahim
Khan v. Khurshid Ahnmed & Ors. (supra), it was held as
fol | ows
" We must enphasize the danger of believing at
its face value oral evidence in an /election
case w t hout the backi ng of sure circunstances
or i ndubi t abl e docunent s. It must be
renmenbered that corrupt practices nmay  perhaps
be proved hiring half-a dozen Wi t nesses
apparently respectable and disinterested, to

speak to short of sinple episodes such as that

a snmall village neeting took place where the
candi dates accused his rival of persona
Vi ces. There is no X-ray wher eby t he
di shonesty of the story can be established
and, if the Court were gullible enough to gulp
such oral versions and invalidate, . elections,
a new nenace to our electoral system would
have been invented through the - judicia
apparatus. W regard it as extrenely ‘unsafe,
in the present climate of kil kenaycat election
conpetitions and partisan w tnesses wearing
r obesof veracity, to upturn a hard won
el ectroral victory nerelybecause |lip service
to a corrupt practice has been renderedby sone
sancti noni ous wi tnesses. The Court nust | ook
forserious assurance, unlying circumnstances or
uni mpeachabl e docunents to uphol d grave
charges of corrupt practices which m ght not
nerely cancel the election result, but
extinguish many a man's public life."

In M Naroyana Rao v. G Venkata Reddy & Os.
(supra), it was observed as follows :-
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"A charge of corrupt practice is easy to |eve
but difficult to prove. |If it is sought to be
proved only or mainly by oral evidence wi thout
there bei ng contenporaneous docunents to
support it, court should be very careful in
scrutinizing the oral evidence and should not
lightly accept it wunless the evidence is
credible, trustworthy, natural and show ng
beyond doubt the comi ssion of cor rupt
practice, as alleged."
Bearing in mnd the principles quoted above, we would now
proceed to scan the evidence to find out whether it
est abl i shes beyond reasonabl e doubt the ingredients of the
corrupt practice, vaguely and nebul ously relied upon by the
election petitioners. ~Qut of the seven wtnesses produced
by the el ection petitioners, four have deposed in favour of
the appellants. Shankar Bajirao Gaikwad and Anant r ao
(Yashwant -« Suryawanshi- (P.W 1 & 2) who are the drivers of
the Kol hapur ~ Municipal Transport have stated that on
Noverber 20, 1973-t he day of the poll-buses of the Kol hapur
Muni ci pal - Trans-
(1) [1977] 1 S.C R 490.
531
port which were taken on-hire on contract basis nmade severa
trips fromthe bus stand of Bhawani Mandap (where the head
of fice of the Sangh i's situate) to Market Yard-a di stance of
3 to 32-1/2 miles and back carrying people who were saying
that there was an'election in the Market ‘Yard' . These
Wi t nesses who are ‘independent and disinterested have
categorically affirmed in the course of their statements
that Sawant and Shi nde who were present at the tine of al
the trips and were seating the passengers in the, buses
"were taking noney from every passenger".
Appasaheb Balwantrao Sawant (P.W 3) ~and Ashok | Mahadeo
Chinde (P.W 4) who are transporters by profession have
unequi vocally stated that hiring of buses by themfrom the
Kol hapur Munici pal Transport on casual contract basis vide
applications Exhibits A-1 and A-5 dated Novenber 19, 1973
were their own individual and personal transactions and
neither Nesarikar nor any other candi date sponsored by the
Sangh had anything to do with them that they -thenselves
were present at the tinme of all the trips made by the said
buses from Bhawani Mandap to Market Yard and back on
Novermber 20, 1973 and that every passenger was charged 50
paise per trip and no one was taken free of charge while
going to or returning from Market Yard.
The statenent of Nandeo Govind Pawar (P.W 5) who was serv-
ing as a clerk in the Sangh from Novenmber 4, 1964 to
Noverber 30,, 1973 and who according to his own adm ssion is
on friendly terns with Vishnu Bhau Patil who was set up as a
candidate for the election by Jagtap group is inter-alia to
the effect that twice on the eve of the election held in
1973, he and other enpl oyees of the Sangh went about in
batches at the behest of Baba Nasari kar and Capt. Ghat ge
who were Managi ng Director and Secretary respectively of the
Sangh ostensibly for the purpose of inspecting and auditing
the societies affiliated to the Sangh but in reality for
canvassing votes for Nesarikar group; that Nesarikar group
transported the voters on Novenmber 20, 1973 from Bhawani
Mandap to Market Yard in Kol hapur Transport Buses arranged
by it and urged themto cast their votes in favour of the
candidates put up by it. The witness has further stated
that "it was told that the noney for bus should not. be
t aken". The evidence of this wtness about the free
conveyance of the voters from Bhawani Mandap to Market Yard
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and back is nerely of a hearsay character as he has clearly
admtted that he renained all along in Bhawani Mandap and
did not go to the polling station by any of the buses
procur ed from the Kol hapur Muni ci pal Transport for
transporting the voters.

Madhavrao Shripatrao Bhonsale (P.W 6) has stated that being
an individual nenber of the Sangh, he was a voter for the
el ection which took place in the year, 1973; that the said
el ection was contested by two groups viz. Jagtap group and
Baba Nesarikar group-. that supporters of both the groups
were canvassing for their respective candi dates; that he and
other voters went from Bhawani Mandap to Market Yard and
back in the city buses arranged by Nesarikar group

532

that 25 to. 30 servants of the Sangh were seating the voters
in the causes and asking themto vote for the candi dates of
Nesari kar group and that for-the aforesaid bus travel
"money was not taken fromthe voters". He has admitted that
he is in the service of the "Market Committee of which
Vi j ayarao Yadav, who entered the election 'ray as a nom nee
of Jagtap group, is a Menber and his i.e. Vijayrao Yadav’'s
father is the President. The testinobny of this wtness
being manifestly of an interested and partisan character is
not free from suspicion. That apart, the evidence of this
wi tness cannot be accepted it its face wvalue for other
reasons as well.  Although he has admtted that there were
30 to 40 people in the vehicle by which he was carried to
Market Yard, he has not been ableto state if any person
present before the Conmi ssioner at the tinme of his statenent
was in that vehicle or not. It is also highly unlikely that
he shoul d have conme to Bhawani Mandap a day prior to the day
of the poll when according to his on adnmi ssion, ‘he could
have cast his vote by coming to Market Yard on the day of
poll itself and while coning fromVadgaon by any ' if the
routes, Market Yard comes first.

Kunbhar Ganpati Shankar who is the fast w tness produced by
the election petitioners has stated that he was the
representative of Atigre Vikas Seva Society and a'voter in
the constituency of the, cooperative societies; that the
election held in 1973 was contested by two groups viz.
Nesari kar group and Jagtap group; that he also fought the
el ection as an independent candidate; that on the day of the
Poll i.e. on Novenber 20, 1973, be went to, Bhawani ~Mandap
where he found 15 to 20 enpl oyees of the Sangh seating the
voters in buses, distributing the panphl ets issued by Baba
Nesari kar group to themand famliarising them with the
nanes of candi dates sponsored by hat group and that no,
noney was demanded fromor paid by the voters who were
carried in those buses to and fro the polling station.”  This
witness has admitted that he belongs to Atigre, residents
whereof enjoyed the facility of travel by bus to <Kol hapur
and that while so travelling one reaches Market Yard first,
then the <city and then Bhawani Mandap. It is, therefore,
hi ghly unlikely and i nprobable that the witness would go to
Bhawani Mandap and not direct to Market Yard which cones
first.

The evidence of the |ast three witnesses who have attenpted
to support the election petitioners is clearly contradicted
not only by Appasaheb Bal wantrao Sawant (P.W 3) and Ashok
Mahadeo Chinde P.W 4) but al so by Shankar Bajirao G akwad
(P.W 1) and Anantrao Yashwant Suryewanshi (P.W 2) who have
categorically stated hat fare at the rate of 50 paise per
trip was charged fromevery passanger carried by, them from
Bhawani Mandap to Market Yard and back on the day of pol
and that no, one was carried free.
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The evidence led by the election petitioners as analysed
above falls far short of the requisite proof. It does not
at all establish that vehicles were procured by the
appel lants or their election agents or with the consent of
any one of them by any other person or that the sane were
used for free conveyance of the voters to or fro the polling
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station. The Conmi ssioner nmanifestly went wong inlaw in
his approach to and assessnment of the evidence adduced in
the case and arrived at unwarranted conclusions nerely on
the basis of probabilities conpletely disregarding the
af orement i oned well settled principles t hat el ection
petitions alleging conmmssion of corrupt practices are
proceedings of a quasi criminal nature and the burden lies
heavily on those who assail the election of a returned
candi date to, prove the charge beyond reasonabl e doubt. It
is also unfortunate that the Conmm ssioner overlooked the
glaring infirmty that the, election petitions suffered from
i nasmuch ‘as they ~omtted to set . out the material facts
constituting the corrupt practice alleged to have been
conmitted by the appellants and made no, nention of the
essential ingredient that the electors were conveyed free of
charge in the buses procured by the, appellants or their
el ection agents or sonme other person with their consent. It
appears, to us that inthe roving inquiry that was |aunched
upon, the election petitioners tried to clutch at the afore-
said two applications made to the Kol hapur Muni ci pa
Transport by Appasaheb Bal wantrao Sawant (P.W 3) and Ashok
Mabadeo Chinde (P.W 4) and induced P.W 5 to 7 who appear
to be their canmp foll owers and synpathi sers to weave a story
which in view of the dictumlaid down by this Court in Rahim
Khan v. Khurshid & Ors. (supra) and fol lowed in Kanahaiyal a
v. Mnnalal & Os. (1), Anpolak Chand Chhazad v. Bhagwandas
Arya (Dead) & Anr. (supra) and Mohd. Yasin Shah v. Al
Akbar Khan(2) cannot be easily swallowed in absence of
i ncontrovertible evi dence and cont enpor aneous witten
conplaints to the concerned authorities. May be PWs. 5 to
7 are not liars but, as already observed, their ‘testinony
falls far short of the conpelling degree of proof. Thus we
find it extrenely difficult on the material onthe record to
bold that the charge of corrupt practice |levelled against
the appellants is nade out. Accordingly —we allow the
appeal s and set aside the inpugned judgrment and order but
| eave the parties to bear their own costs.

S.R

Appeal s al | owed.

(1) [1976] 3 S.C.C. 646.

(2) [21977] 2 s.C.C 23.
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