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ACT:

Constitution of India, 1950: Articles 14, 19, 31-C and
39(b) and (c)--Nationalisation--Acquisition and take over of
electric supply conpanies by State Governnent--Validity
of --Nexus between the legislation and the objectives and
principles of nationalisation--Court to look into the rea
nature of the statute.

I ndi an Electricity Act , 1910/ I ndi an Electricity
(Assam Anendnment) Act, 1973: Sections 5(2), 6(7) and
7A--Acquisition and take over of electricity supply /conpa-
ni es--Constitutional validity of.

Ti nsukhia and Dibrugarh Electric . Supply Undertakings
(Acquisition) Act, 1973: Sections 1(3), 2(f), (h), (j),
2(1), 3 to 10, 20 and 23Constitutional validity of--Acquisi-
tion and take over of Tinsukhia Electric Supply Co. Ltd. and
Di brugarh El ectric Supply Co. Ltd.-Protecti.on under Article
31-C of t he Constitution of | ndi a-- Paymnent of
conpensation--Justiciability of.

HEADNOTE
The petitioners--Public Linited Conpanies--were grant-
ed licences under the provisions of the Indian Electricity

Act, 1910 for supply of electricity within the respective
i censed areas of Tinsukhia and Di brugarh Muini ci pal Boards.

The Dihrugarh Conpany was granted licence in 1928 on
certain ternms and conditions with an option to the State to
purchase the wunder. taking on the expiry of 50 years and
thereafter on the expiry of every subsequent period of
twenty years.

So also, the Tinsukhia conpany was granted licence in
1954 on certain terns and conditions with an option to the
State Governnment to purchase the undertaking on the expiry
of 20 years and thereafter on the expiry of every 20 years.
The State CGovernment negotiated with the conpanies for pur-
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chasing them The negotiations were going on for severa
years. On 27.9.1972 the Governor promul gated two ordinances
for the conpul sory acquisition of the undertakings of the
two conpani es. Subsequentiy, the ordi nances were repl aced by
the Indian Electricity (Assam Anendnent) Act, 1973 and the
Ti nsukhia & Di brugarh El ectric Supply Undertaki ngs (Acqui si -
tion) Act, 1973.

The two |egislations, one anending the provisions of
Section 5(2), 6(7) and 7-A of the Indian Electricity Act,
1910 and the other providing for the acquisition of the two
undertakings viz. the Tlnsukhia and Dibrugarh Electric
Supply Undertaking (Acquisition) Act, '1973 were Chall enged
inthis Court by the wit-petitioners on several grounds. It
was contended that in view of the private negotiations and
the exercise of the option to purchase, the Ilegislations
were not bona fide, but constituted a mere col ourable exer-
cise of legislative power and that the real objects of the
two | egislations have no direct and reasonable nexus to the
objects  ‘envisaged in Article 39(b) of the Constitution. It
was al so contended that what was sought to be acquired was
not the undertakings of the two conpanies, but the differ-
ence between the market value of the undertakings agreed to
by the State Government and the Book-value of the undertak-
ings which the | aw has substituted by virtue of the amend-
nents nmade in the Indian Electricity Act, 1910. The Article
31-C protection given to the |egislations, and sonme of the
specific provisions of the acquisition |law which excluded
certain itens from the conputation of conpensation and
aut hori sed certain deductions inthe anbunt of conpensation
have al so been chal | enged.

On behalf of the Respondents, it -was contended that
el ectrical energy has been a material source of the conmuni-
ty and any legislative measure to nationalise the undertak-
ing fell squarely within the anbit of Article 39(b) and was
entitled to Article 31-C protection. It was also asserted
that book-val ue has been a well accepted concept of val ua-
tion in accountancy and it cannot be characterised'as /illu-
sory even if the legislations did not enjoy the  protection
of Article 31-C
Dismissing the wit petitions,

HELD: [R S. Pathak. CJ, M N. Venkatachaliah, S. Natara-
jan and S. Ranganat han, J J----per Venkatachaliah, J.]

1.1. The proposition that the legislative declaration of
the nexus between the law and the principles in‘Article 39
is inconclusive and justiciable is well settled. The sequen-
tor is that whenever any i munity
546
is clained for a |law under Article 31-C, the Court has’ the
power to examine whether the provisions of the law are
basically and essentially necessary for the effectuation of
the principles envisaged in Article 39(b) and (c). [539E, F]

1.2. It «can, hardly be gain-said that the electrica
energy generated and distributed by the undertakings of the
petitioners constitutes "material resources of the communi-
ty". The idea of distribution of the material resources of
the community in Article 39(b) is not necessarily limted to
the idea of what is taken over for distribution anongst the
i ntended beneficiaries. That is one of the nodes of "distri-
bution”. Nationalisation is another node. The economc cost
of social and economic reformis, perhaps, anpbngst the nost
vexed probl ens of social and econom ¢ change and constitute
the core elenment in Nationalisation. The need for constitu-
tional immunities for such legislative efforts at social and
econom ¢ change recogni se the otherw se unaffordabl e econom
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ic burden of reforns. It is not possible to divorce the
econom ¢ considerations or conponents fromthe schene of
nationalisation with which the former are inextricably
integrated. The financial cost of a scheme of nationalisa-
tion lies at its very heart and cannot be isolated. Both the
provisions relating to the vestiture of the undertakings in
the State and those pertaining to the quantification of the
"Anpunt" are integral and inseparable parts of the integra
schene of nationalisation and do not anbit of being consid-
ered as distinct provisions i ndependent of each other. The
debat e whet her nationalisation is by itself to be considered
as fulfilling a public purpose or whether the nationalisa-
tion should be shown to be justified effectuation of the
avowed objectives of such nationalisation--the choice be-

t ween t he pragmatic and t he doctrinaire
approaches---is concluded and no | onger avail able. [578C. D
E, 579C, D, H, 580A, B, E]

1.37 " The right, title and interest of the Ilicensee in

the undertaki ng does not get transferred to the Board or the
State, as the case nay be, imediately upon the nmere exer-
cise of the option to purchase. The exercise of the option
woul d have no such effect onthe licensee’'s right to carry
on his business until the undertaking was actually taken
over and paid for. The contentions that imedi ately upon the
exerci se of the option, ipso-facto, the relationship between
the parties get transforned into one as between a Debtor and
a Creditor and that the interest of the Ilicensee in the
undert aki ng becomes an "actionabl e-right", or . a ’chosein-
action" and that 'no public-purpose could be said to be
served by the acquisition of a "chose-in-action" are all out
of place in the instant case. [582E, 583(C]

547

1.4. The acquisition legislation was brought-forth for
securing the principles containedin Article 39(b) 'of the
Constitution and is protected under Article 31-C. The 'Assam
amendment rmade to the provisions of the Indian Electricity
Act, 1910, amending the basis for quantification of the
amount payable in the case of a statutory purchase  pursuant
to the exercise of the option in ternms of the |licence’ would
apply to and govern cases of statutory-sales-and would not
assune any immateriality in the instant case. [585E, F]

Kesavananda Bharati v. State of Kerala; [1973] Suppl
SCR 1; Mnerva MIls Ltd. v. Union of India, [1981] 1 SCR
206; Sanjeev Coke Mg. Co. v. Bharat Coking CCal Ltd.,
[1983] 1 SCR 1000; State of Tam | Nadu v.L. Abu Kavar Bai
AR 1984 SC 326; Akadasi Padhart v. State of Olissa and
Os., AIR 1963 SC 1047; Codra Electricity Co. Ltd: and Anr.
v. The State of CGujarat and Anr., [1975] 2 SCR 42 and Madan
Mohan Pathak v. Union of India and Os., [1978] 2 SCR /334,
relied on.

Fergusan v. Skrupa, 372 U.S. 726; Fazilka Electric
Supply Co. Ltd. v. The Conmi ssioner of Income Tax, ' Delhi,
[1962] Suppl. 3 SCR 496 and Cujarat Electricity Board v.
Shantilal, [1969] 1 SCR 580, referred to.

Bihar State Electricity Board v. Patna Electricity
Supply Co. Ltd., AIR 1982 Cal, 74; distinguished.

"History of the treatnent of choses in-action by the
conmon | aw'--by WS. Hol dsworth--Vol. 33--Harvard | aw Revi ew
referred to.

2. It may not be just to deprive a reconpence that is
just and fair, in all cases. But that. is not to say that
even ,under a |aw which has the protection of Art. 31-A or
31-C, the adequacy, or justness or fairness of the conpensa-
tion would, yet, be justiciable. Article 31-Cis in effect
and substance is to 'urban property’ of what Article 31-Ais
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to 'agricultural property’'. Al the sane, the concept of
"Book-Val ue" is an accepted accountancy concept of value. It
cannot be held to be illusory. Even if the inmpugned | aw had
no protection of Article 31-C and tests appropriate to and
avail able are applied, in the circunstances of the present
case, it cannot be said that the principles envisaged in the
acquisition law lead to an "amount" which can be called
unreal or illusory. [590C, 592B]

548

Eswari Khetan Sugar MIls v. State of U P., [1980] 3 SCR
331; relied on.

Gnal i or Rayon v. Union of India, [1974] SCR 1 671; referred
to.

3. Under the law when a requisition is made by an in-
tendi ng consuner for electrical-energy, the licensee has an
obligation to |l ay down service-lines. But, according to the
provisions the entire cost of service-line is not required
to be borne by the licensee. The licensee is entitled to
call upon the consuner to pay part of the cost of service-
line--which” nay ~in a given case anount to a substantia
part--in —accordance with the provisions in the Schedule to
the Electricity Supply Act. Wiile it is true that the ex-
pression "works’ in Section 2(h) of the Indian Railways Act,
1910 includes 'Service-lines', the reason why ' Service-
lines’ could justifiably be excluded from valuation for
purposes of determ nation of the "anpbunt’, is that the new
licensee is to repair and maintain them [593B, C 592F, (

Dakor-Unreth Electricity Co. Ltd. v. State of Cujarat,
13 G.R 88; approved.

4. On a reasonable construction, the expr essi ons
"anounts remmining’ and 'in so far as such anbunts have not
been paid over’ necessarily exclude any such duplication of
the accountability of the licensee for these 'Reserves’. |If
any part of the reserves is invested in"fixed assets" and
the reserves in the formof such "fixed assets" are taken-
over by the Governnent pursuant to the acquisition, what
remains to he accounted for by the licensee is only the
"anpbunts remmining’ in the pertinent accounts. The liability
of the licensee for deduction of the 'Reserves’ from the
"anmpunt’ would arise only if the balance remaining in those
accounts are not paid. [594F, G

5. As regards the liability of the Iicensee under -Sec-
tion 11(3) of the Acquisition Act in respect of the _anpunts
payable to enployees retrenched by the Governnent~ or the
"Board’ as the case may be, within one year-fromthe vesting
date after the take-over-even if this questionis justicia-
ble---it is not unreasonable or arbitrary as it~ envi sages
the continuance of a liability which was, otherw se,  sub-
stantially that of the licensee. [595F, G H, 596A, B]

6. Though sone of the liabilities arising out ~of the
conduct of the licensees’ business prior to vesting-are not

taken over by Covernment, some of those liabilities are,
yet, authorised to be deducted fromthe
549

amount. The purpose of this provisionis too obvious to
require any statutory declaration or the obligations that
arise in law and are attandant upon these suns conmng to the
hands of and retained by the Governnent. Quite obviously,
the provision is not intended for an unjust enrichment in
the hands of Governnent. The purpose is obviously to facili-
tate recovery of certain types of debts owed to public
institutions etc., and the deduction is for the benefit of
those creditor institutions. The Government would, plainly,
be under a legal obligation to pay the suns so deducted, to
the concerned creditors. The provisions of the Statute mnust
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be read along, and in consonance, with the general princi-
pl es of | aw which inport such obligations on the part of the
CGovernment and an inplied corresponding discharge to the
petitioners to the extent of such deductions in their |i-
abilities. There is a resulting statutory-trust in the hands
of the Government to pay the sums so deducted to the respec-
tive creditors, even in the absence of express provisions in
this behalf in the Statute, the general principles of |aw
operate. As a matter of construction it requires to be held
that these obligations and consequences follow [596E, F, G
H, 597A]

7. The Courts strongly |ean against any construction
which tends to reduce a Statute to a futility. The provision
of a Statute nust be so construed as to make it effective
and operative, on the principle "but res majis valeat quam
periat". It is, no doubt, true that if a Statute is abso-
lutely vague and its |anguage wholly intractable and abso-
lutely ~neani ngless, the Statute could be declared void for
vagueness. Thi's is not in judicial-review by testing the | aw
for arbitrariness or unreasonabl eness under Article 14; but
what a Court of construction, dealing with the | anguage of a
Statute, does in order to ascertain from and accord to, the
Statute the nmeaning and purpose which the legislature in-
tended for it. It i's, therefore, the Court’s duty to make
what it can of the Statute, knowing that the statutes are
neant to be operative and not inept and that nothing short
of inpossibility should allow a Court to declare a Statute
unwor kabl e. [597F, G 598(]

Manchest er Ship Canal Co. v. Manchester Race Course Co.,
[1904] 2 Ch. 352 and Fawcet Properties v. Bucki ngham County
Council, [1960] 3 All.E.-R 503, referred to.

8. Section 10 of the Acquisition Act enjoins upon the
Covernment to appoint a person having adequate know edge
anti experience in matters relating to accounts "to assess
the net amount payabl e under the Act by the Governnent to
the |I|icensee after making the deductions nmentioned in @ sec-
tion 9". Proviso to Sections 8 and 9 envi sages prior
550
notice to be issued to the licensee by the Governnent to
show cause agai nst any deduction proposed to be made under
Section 8 or 9, as the case may be, within the period speci-
fied in the provisos. Even after the Governnent so nakes
such determ nation of the ampbunts which, according to it,
are deductible fromthe gross anpbunt, such determn nation
woul d not be final. The assessment of the net anount payable
to the licensee will have to be nade by the "Special Ofi-
cer". It is reasonable to construe that the decision of the
CGovernment both wunder Sections 8 and 9 arrived at, . even
after giving an opportunity to the |lincensee of being heard,
woul d not be final, but the final determination will have to
be made by the "Special Oficer" appointed under section 10
of the Act. Section 10(1) and (2) of the Act nmust  be so
construed as to enable the "Special Oficer" to take into
account the determnation respecting the deduction under
Sections 9 and 10 of the AC nmde by the Government and take
the decision of his own in the matter. The power to "assess"
the net anobunt by necessary inplication takes wthin its
sweep the power to examine the validity of the determination
made by the Governnent .in the matter of deduction from the
gross amount. This power to determ ne and assess the ’net-
amount’ payable by necessary inplication cover matters
envisaged in Sections 8 and 9. Though only Section 9 is
specifically referred to in sub-sections (1) and (2) of
section 10, the |anguage of sub-sections (1) and (2) which
enable the Special Oficer to "assess" the net ampunt pay-
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able would by necessary inplication, attract the power to
decide as to the validity and correctness of the deduction
to be made under Section 8 as well. So construed. the provi-
sions of Section 10 would furnish a reasonably adequate
machi nery for the assessment of the "net-amount" payable to
the licensee. [598E-H, 599A-E]

9. So far as Arbitration is concerned, even after the
decision of the "Special Oficer", there is the further
arbitral forumto decide disputes in respect of the specific
areas in which disputes are rendered arbitrable under Sec-
tion 20. There is a provision for appointnent of a sitting
or retired District or Hi gh Court Judge as arbitrator under
the said section. Hence it cannot be said that there is no
proper machinery for resolving the disputes between the
Government and the |licensee rendering the Acquisition Act
unwor kabl e. [599F, (

Per Mukharji, J. (Concurring)

1. ~Article 39(b) of the Constitution enjoins that the
State in particular should direct its policy towards secur-
ing that the ownership and control of the material resources
of the community are so distri-

551

buted as to best subserve the common good and that the
operation of the econom ¢ system does not result in concen-
tration of wealth and neans of production to the conmmon
detriment. |In order to decide whether a Statute is wthin
Article 31-C, the Court, if necessary, mmy exanmine the
nature and the character of the |legislation and the natter
dealt with as to whether there is any nexus between the |aw
and the principles mentioned inArticle 39(b) and (c). On
such an examnation if it appears that there is no such
nexus between the |egislation and the objectives and the
principles nmentioned in Article 39(b) and (c), the 'legisla-
tion will not enjoy the protectionof Article 31-C. In order
to see the real nature of the Statute, if need be, the Court
may al so tear the veil. [553E-H]

Kesavananda Bharati v. State of Kerala, [1973] Suppl
SCR 1; relied on.

Charl es Russel v. The Queen, [1882] VII AC 829; referred to.

2. \Wenever a question is raised that the Parlianment or
the State Legi sl ature have abused their powers and inserted
a declaration in a law for not giving effect to securing the
Directive Principles specified in Article 39(b) and (c), the
Court can and nust necessarily go into that question -and
decide. If the Court cones to the conclusion that the decla-
ration was nerely a pretence and that real purpose  of the
law is the acconplishnment of sone object other than to give
effect to the policy of the State towards 'securing the
Directive Principles as enjoined by Article 39(b) and /(c),
the declarati on woul d not debar the Court fromstriking down
any provision therein which violates Articles 14, 19 or 31
In other words, if a | aw passed ostensibly to give effect to
the policy of the State is, in truth and substance, one for
acconplishing an wunauthorised object, the Court would  be
entitled to tear the veil created by the declaration and
deci de according to the nature of the |aw. The only question
open to judicial review under Article 31-Cis whether there
is a direct and reasonabl e nexus between the inpugned |aw
and the provisions of Article 39(b) and (c). Reasonabl eness
is evidently regardi ng the nexus and not regarding the |aw
[554D, E, F, 555B, (

Kesavananda Bharati v. State of Kerala, [1973] Suppl
SCR 1; Mnerva MIIs Ltd. v. Union of India, [1981] 1 SCR
206 and Sanjeer Coke Mg. Co. v. Bharat Coking Coal Ltd. &
Anr., [1983] 1 SCR 1000, relied on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 42

3. It is indisputed that the electric energy generated
by the petitioner conpanies constitutes material resources
of the comunity
552
within the scope and nmeaning of Article 39(b), and having
regard to the true nature and the purpose of the |Iegisla-
tions, reading the legislations entirely, the |Ilegislations
have a direct and reasonable nexus with time objective of
distributing the material resources so as to subserve the
conmon good. The determination of value thereof and the
substitution of the book-value in place of narket value, are
only methods for such acquisition and do not disclose the
true nature and character of the legislation, but are inci-
dental provisions thereof. if that is the position then it
is incorrect to say that what was acquired, was not the
materi al resources but chose-in-action. The true nature and
character of the |egislations in question was to acquire the
material resources, nanely, the electric energy for better
supply and distribution. [556D, E, F]

State of Tam| Nadu & Ors. v. L. Abu Kavur Bai & Os.,
[1984] 1 SCC 515, relied on.

Bi har State Electricity Board & Ors. v. Patna Electrici-
ty Supply Co. Ltd., AR 1982 Cal. 74. distinguished.

4. Having regard to the true nature and character of the
| egislations in question the |egislations are not col ourable
legislations in the sense that therewas no direct and
reasonabl e nexus with Article 31(b) and (c) of the Constitu-
tion. [556H

JUDGVENT:
ORI G NAL JURI SDICTION: Wit Petition No. 457 of 1972
(Under Article 32 of the Constitution of 1ndia)

Soli J. Sorabji, S. Rangarajan, Harish N. Salve, D .N
Mukharji, Ranjan Kukherjee, Udey K _-Lalit, S.K Nandi and S.
Parekh for the Petitioner

Dr. Shankar Ghosh, G L. Sanghi, P. Chowdhary, C. S
Vai dyanat han, C. V. Subba Rao, for the Respondents.

Ms. A K Verna for the Intervener.
The foll owi ng Judgnents of the Court were delivered:
SABYASACH  MJKHARJI, J. | agree with Brother Venkata-
chaliah, that the contentions urged on behalf of the  peti-
tioner in support of the challenge to the inpugned | egisla-
tions nmust fail and the wit petitions nust-be disn ssed.
woul d, however, |ike to express ny
553
views only on one aspect of the matter, whichis combn to
this case as well as the wit petition No. 458/72,  civi
appeal No 4113/85 and wit petition No. 5(N)/74, i.e/ the
scope of judicial review of legislation where ‘there is
declaration in the legislation under Art. 31C of the Consti-
tution.

In these wit petitions we are concerned with two legis-
lations, nanely, the Indian Electricity (Assam Anendnent
Act, 1973, (Assam Act |IX of 1973), and the Tinsukhia &
Di brugarh Electric Supply Undertakings (Acquisition) Act,
1973 (Act X of 1973). The mmin point which is significant in
these wit petitions, is the extent and scope of judicia
review of |egislation where there is 'declaration under Art.
31-C of the Constitution, which enjoins that no law giving
effect to the policy of the State towards securing all or
any of the principles laid dow, inter alia, nanely, Arti-
cles 38, 39, 39A, 40, 41, 42, 43A, 44 to 48, 48A and 49 to
51 shall be deemed to be void on the ground that those are
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i nconsistent or take away or abridge any of the rights
conferred by Article 14 or 19, and further provides that no
| aw containing a declaration that it is for giving effect to
such a policy, shall be called in question in any court on
the plea that it does not give effect to such a policy. The
two legislations in question are covered by the declaration
under Article 31C of the Constitution

The principal question which falls for consideration is,
whet her that declaration is justiciable and open to judicia
review and the extent of that judicial review Article 39(b)
of the Constitution enjoins that the State in particular
should direct its policy towards securing that the ownership
and control of the material resources of the comunity are
so distributed as to best subserve the commopn good and that
the operation of the econonmic systemdoes not result in
concentration of wealth -and neans of production to the
conmon detrinent. See, in this connection, the observations
of Ray J. as the | earned Chief Justice then was, in Kesava-
nanda Bharati v. State of Kerala, [1973] Suppl. SCR 1 at 45
1-452. Hence, in-order to decide whether a Statute is within
Article 31C, the Court, if necessary, nmay exanine the nature
and the character of |egislation and the matter dealt wth
as to whether thereis any nexus between the law and the
principles nmentioned inArticle 39(b) and (c). On such an
examnation if it appears that there is no such nexus be-
tween the legislation and the objectives and the principles
nmentioned in Article 39(b) & (c), the legislation will not
enjoy the protection of Article 31C. In order to see the
real nature of the Statute, if need be, the court may also
tear the veil
554

Justice Jagannphan Reddy in the sane decision at page
530 of the report reiterated that a law not attracting
Article 31C cannot be protected by a declaration by just
mxing it with other laws really failing within Article 31-C
with those that do not fall under that Article. Hence, in
such a case the Court will always be conpetent to/ exam ne
the true nature and character of the legislation in the
particular instance and its design and the primary ‘nmatter
dealt with--its object and scope. In this connection, reli-
ance was placed on the observations of the Privy Council _in
Charles Russel v. The Queen, [1882] VIl AC 829 at 838-840.
Justice Palekar in the sanme decision at page 63 1 also
reiterated that if the court cones to the conclusion that
the object of the legislation was nerely a pretence and the
real object was discrimnation or something other than the
obj ect specified in Article 39(b) and (c), Article 31C would
not be attracted and the validity of the Statute would . have
to be tested i ndependently of Article 31C

Whenever a question is raised that the Parlianent or the
State |egislature have abused their powers and inserted a
declaration in a law for not giving effect to securing the
Directive Principles specified in Article 39(b) & (c), the
court can and nust necessarily go into that question -and
deci de. See the observations of Justice Mathew in Kesavanan-
da Bharati’'s case (supra) at page 855 of the report. If the
court conmes to the conclusion that the declaration was
nerely a pretence and that the real purpose of the law is
the acconplishnment of sone object other than to give effect
to the policy of the State towards securing the Directive
Principles as enjoined by Article 39(b) & (c), the declara-
tion would not debar the court fromstriking down any provi-
sion therein which violates Articles 14, 19 or 31. In other
words, if a |law passed ostensibly to give effect to the
policy of the State is, in truth and substance, one for
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acconplishing an unauthorised object, the Court would be
entitled to tear the veil created by the declaration and
decide according to the nature of the law. Also see pages
851 & 856 of the report. Justice Beg, as the |earned Chief
Justice then was, at pages 884-885 of the report reiterated
that a colourable piece of legislation with a different
object altogether but merely dressed up as a |aw intended
for giving effect to the specified principles would fail to
pass the test laid down by the first part, and the declara-
tion by itself would not preclude a judicial exan nation of
the nexus, so that the courts can still determ ne whether
the |l aw passed is really the one covered by the niche carved
out by Article 31C or nerely pretends to be so protected by
paradi ng under cover of the declaration. Justice Dwived at
page 934 of the report said that the Court still retains
power to determ ne whether the |law has relevancy to the
di stribution of the ownership and

555

control of the material resources of the conmunity and to
the operation of the econonmic system If the Court finds
that the law has no such relevancy, it can declare the |aw
void. The declaration cannot be utilised as a clog to pro-
tect law bearing no relationship with the objectives men-
tioned in the two clauses of Article 39.

Wth respect, | aminclined to agree with the observa-
tions of Justice Chandrachud, as the | earned Chief Justice
then was, at page 996 of the said report that the declara-
tion under Article 31-C does not exclude the jurisdiction of
the Court to determne whether the lawis for giving effect
to the policy of the State towards securing the principles
specified in Article 39(b) & (c).

Chi ef Justice Chandrachud in Mnerva MIls Ltd. v. Union
of India, [1981] 1 SCR 206 at 261 observed that the clear
i ntendment of Article 31Cis that the power to enquire 'into
the question whether there is a direct and reasonabl e 'nexus
between the provisions of a law and a Directive Principle
can not confer upon the courts the power to sit on /judgnent
over the policy itself of the State. At the highest, courts
can, under Article 31C, satisfy thenselves as to-identity of
the law in the sense whether it bears a direct and reasona-
ble nexus wth the directive principles. If the court _is
satisfied as to the existence of such nexus, the inevitable
consequence provided for by Article 31C nust follow He
recorded that all the 13 Judges in Kesavananda Bharati’s
case (supra) agreed. The only question open to judicia
review under Article 31-Cis whether there is a direct and
reasonabl e nexus between the inmpugned | aw and the provisions
of Article 39(b) & (c). Reasonableness is evidently regard-
i ng the nexus and not regarding the | aw.

Justice Bhagwati, as the | earned Chief Justice then was,
reiterated at pages 337-338 of the report that if the Court
finds that the |l aw t hough passed seemingly for giving effect
to a Directive Principle is, in pith and substance, one for
acconpl i shing an unauthorised purpose-unauthorised in the
sense of not being covered by any Directive Principle, such
law would not have the protection of the anmended Article
31C, which does not give protection to a law which has
nerely sone renote or tenuous connection with a Directive
Principle. What is necessary is that there nust be a rea
and substantial connection and the dom nant object of the
law must be to give effect to the Directive Principles. Al so
see the observations of this Court in Sanjeev Coke Mg. Co.
v. Bharat Coking Coal Ltd. & Anr., [1983] 1 SCR 1000 at
1020.
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Looked at fromthis point of view, it cannot be said
that the principles of colourable |egislation wiuld not be
applicable. If it was denonstrated that there was no direct
and reasonabl e nexus between these two inmpugned | aws and the
principles as enshrined under Article 3 1(b) & (c) of the
Constitution, then that woul d have been col ourable |egisla-
tions and woul d have been bad on that score.

It was contended on behalf of the petitioner by M.
Sorabji as well as M- Rangarajan that in order to bye-pass
"the paynent of conpensation for acquisition of property of
the petitioner in negotiations the device of the inpugned
Acts was envisaged. In that context, the substitution of the
book-val ue in place of nmarket value was, therefore, depriva-
tion of property and is illusory and woul d ambunt to taking
away of’' property w thout conpensation

I do not and cannot agree. It is indisputed that the
el ectric energy generated by the supplier petitioner conpa-
ni es constitutes material resources of the community wthin
the scope and neaning of Article 39(b), and having regard to
the true nature and the purpose of the |egislations, reading
the legislations entirely the object of the |I|egislations
have a direct and reasonabl e nexus with the objective of
distributing the material resources so as to subserve the
common good. The determination of value thereof and the
substitution of the bookvalue in place of market value, are
only nmethods for such acquisition and do not disclose the
true nature and character of the legislation, but are inci-
dental provisions thereof. If that is the position then it
is incorrect to say that what was acquired, ~was not the
materi al resources but choses-in-action. The true nature and
character of the legislations in. question was to acquire
the material resources, nanely, the electric energy for
better supply and distribution. In that view of the natter
the principles of the decision of the Division Bench of the
Calcutta High Court in Bihar State Electricity Board & Os.
v. Patna Electricitv Supply Co. Ltd., AIR 1982 Cal. 74 would
have no scope of application to this case. A Constitution
Bench of this Court in State of Tanil Nadu & O's. v. L: Abu
Kavur Bai & Ors., [1984] 1 SCC 515 has expressed the view
that the Act giving effect to Article 39(b) & (c) is pro-
tected if a reasonable nexus is established.

In that view of the matter, | agree having regard to the
true nature and character of the Ilegislations that the
i mpugned | egi slations are not col ourable | egislations inthe
sense that there was no direct and reasonable nexus  with
Article 31(b) & (c) of the Constitution
557

On the other aspects of the matter, | agree wth re-
spect, with the conclusion indicated in the judgnment of
Justice Venkatachal i ah

VENKATACHALI AH, J. 1. In these two wit petitions invok-
ing Article 32 of the Constitution of India, the Tinsukia
Electric Supply Company Limted and the Di brugarh Electric
Supply Conpany Limted, which are |icensees under the lndian
Electricity Act 19 10 for the supply of electricity wthin
the areas of the municipal boards of Tinsukhia and D brugarh
towns respectively, in the. State of Assamand the share-
hol der - Managi ng Directors of the two conpanies assail the
constitutional wvalidity of the Indian Electricity (Assam
Amendnent) Act, 1973, and of the Tinsukia and D brugarh
El ectric Supply Undertaking (Acquisition) Act, 1973. By the
latter enactnents, the undertakings of the two conpanies
were sought to be acquired so as to vest themin the Govern-
ment with effect from27.9. 1972.

The petitioners also urge, in the petitions, a challenge
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to the validity of the Twentyfourth and Twenty fifth Anend-
nents to the Constitution. This part of the petition, in

view of the subsequent pronouncenents of this court on these
amendnent s, does not survive.

2. The petitioner-conpanies are Public Limted Conpanies
regi stered under the Indian Conpanies Act, 1913, and are
exi sting conpani es under the Conpanies Act 1956 with their
regi stered offices at Tinsukhia and Di brugarh respectively
in the State of Assam The two conpani es, Tinsukhia Electric
Supply Conpany Ltd., and the Dibrugarh Electric Supply
Conpany Ltd.--hereinafter referred to respectively as the
"Tinsukhia Co.’” and 'Dibrugarh Co.’--were granted ’licences
under the provisions of the Indian Electricity Act, 1910 (
1910 Act for short) for supply of electricity wthin the
respective licenced areas viz. of the Tinsukhia and Dibru-
garh Munici pal Boards. The "Di brugarh Conpany’ was granted
the ’'Dibrugarh Electricity Licence, 1928 on terns and
conditions particularised in the grant, incorporating, inter
alia, an option to the State to purchase the undertaking on
the expiration of 50 years from 13.2.1928 the date of com
mencement -of the |icence and thereafter on the expiration of
every subsequent period of twenty years.

The Ti nsukhi a Conpany was simlarly granted the ' Tinsuk-
hia Electricity Licence, 1954, incorporating, inter-alia, a
condition as to the option exercisable by the State of Assam
to purchase the electricity undertaking of the Iicencee on
the expiration of 20 years from21.7. 1954, the date of
comencement of the licence, and thereafter on
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the expiration of every subsequent decenni al peri od.

3. However, by two Ordi nances, nanely, The Indiian El ec-
tricity (Assam Anendnent) Ordinance, 1972: (Assam O di nance
VI, 1972) and the Tinsukhia & Di brugarh Electricity  Supply
Undert aki ngs (Acquisition) ordi nance, 1972, (Assam Ordi nance
VIl of 1972) promul gated by the Governor in exercise of his
| egislative powers under Article 213 of the Constitution
the Electricity Supply Undertakings of the two conpanies
were acquired by, and stood vested in, the Governnent’ with
effect from23.30 hrs. on 27.9.1972. Possession and contro
of the two undertaki ngs were, accordingly, taken-over by the
Government of Assamthat day. The two ordi nances were subse-
quently replaced by the two correspondi ng legislative enact-
nments viz., the Indian Electricity (Assam Anendnent) Act,
1973, (Assam Act |IX, 1973) and the Tinsukhia & Dibrugarh
El ectric Supply Undertaki ngs (Acquisition) Act, 1973, (Assam
Act, X of 1973).

At the tinme of filing of the wit petitions the two
Ordi nances had not been replaced by the |legislative neas-
ures. However, after the coming into force of the two 1egis-
lative enactnents, with retrospective effect fromthe date
of pronulgation of the wearlier ordinances, petitioners
sought, and were granted by an order of this Court | dated
18.12.1973, leave to amend the petitions so as to direct the
chal | enge agai nst the enactnents.

4. An advertence, though brief, to the factual anteced-
ents | eading upto to the pronul gati on of the Ordinances and
to certain earlier steps taken by the State Governnent to
acquire the said undertakings, first by negotiations, and
| ater by exercise of the option to purchase, is necessary in
order to put the grounds of challenge in their proper per-
spective.

Respondent No. 4 i.e. the Assam State Electricity Board,
it would appear, had been expressing its intention to take-
over the undertaking of the Tinsukia Co. by private negoti a-
tions even fromthe year 1964. Pursuant to and in inplemen-
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tation of this proposal the Board had constituted a commt-
tee of 3 nmenbers for assessing the value of the assets of
the Tinsukhia' s undertaking. On the valuation so nmde and
the inventories so prepared, the Board, on 27.3.1970, in-
formed the Tinsukia Co. that the Board had approved the
val uation of the assets of the undertaking at Rs. 30, 54, 246,
excluding, the value of the |land, whose value was |ater
estimated at Rs.2,40,000. By letter dated 4.3.1971, the
Chairman of the Assam State El ectricity Board
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informed Tinsukia Co., that the conpany should imrediately
signify and comrunicate its acceptance of the proposal to
transfer the undertaking to the Board at the valuation of
Rs. 33,00, 000. The conpany, appears to have tarried and did
not signify and comunicate its imediate and wunqualified
acceptance of the offer; but appears to have had sone coun-
ter-proposal in mnd and, in the expectation of pursuading
the Board to its view, requested the Chairman of the Board
to visit Tinsukia for holding further discussions in the
matter ~of ~valuation of the Undertaking. Thereafter the
Chai rman along with the officers of the Board visited Tinsu-
kia sonetinme in June, 1971, ‘and held discussion with the
conpany. The company avers that pursuant to these discus-
sions, the Executive Engineer of the Board was asked by the
Chairman to prepare a fresh inventory as on 31.10.1971 in
col l aboration with the conpany.

However, the Secretary of the Board sent -a comruni cation
dated 10.12.1971 to the conpany to the effect that as the
conpany had not conveyed its concurrence to the offer con-
tained in the Board' s letter dated 25.3.1970 the said offer
be treated as withdrawn. Thereafter, the Board issued the
notice dated 15/23 May 1972 to the conpany conveying the
Board’'s intention to exercise its option of purchasing the
undertaki ng under Section 6(1) of the 1910 Act read wth
clause 12(iv) of the licence on the expiration "the term of
the licence" and, accordingly, required the conmpany to sel
the undertaking to the Board on the expiration of 21.9.1974
when the 20 year period of the licence would cone to an end.
In response to this notice, the conpany sent its - comuni ca-
tion dated 17.8.1972 seeking confirmation of its expectation
that the purchase price for the statutory sale would be
determ ned in accordance with the provisions of section 7A
of the 1910 Act and that such price would al so be tendered
to the conpany on or before the date of taking-over. Nothing
further appears to have happened pursuant to this notice to
purchase. But, as stated earlier, the two Odinances were
promul gated on 27.9.1972 for the conpul sory acquisition of
the undertaki ng of the conpany.

So far as the Dibrugarh conpany is concerned, simlar
negoti ations for purchase by private negotiations had been
initiated and the Chi ef Engi neer of the Board acconpani ed by
the Finance and Accounts Menber of the Board visited ' Dibru-
garh on 27.1.1965 for discussions as to the valuation of the
undertaking. Nothing noved in the matter for some years.
However, in the communication dated 3.8.1970 addressed by
the Secretary to Governnent of Assam Power (Electricity),
M nes and M nerals Departnent, to the Secretary of the
560
Board, it was reiterated that Government had decided that
the undertaki ng of the Di brugarh Co. should be taken-over by
negotiation. Wile matters remained thus, the conpany’s
undert aki ng was taken over on 27.9.1972 pursuant to the two
ordi nances promul gated by the Governor.

5. W may briefly turn to the provisions of the two
enact ments whi ch have since replaced the two O di nances:
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The anendnents nade to Sections 5, 6 and 7A of the
Indian Electricity Act, 1910, by the Indian Electricity
(Assam Anmendnent) Act, 1973, are substantial and far-reach-
ing. Section 2 of the Amending Act anended Section 5 of the
Principal Act by substituting the expression "the purchase
price of the undertaking” in sub-sec. (2) of Section 5 by
the expression "an anount’. Section 3 of the Anmending Act
whi ch anmended sub-Sec. (7) of Section 6 of the Principal Act
substituted the words 'the purchase-price’ occurring in
sub-Sec. (7) of Section 6 by the words "an anount". The
amendment s brought about by Section 4 of the Anending Act to
Section 7-A of the Principal Act were equally substantial
Section 7A of the Principal Act,’” it may be recalled, pro-
vided that where an undertaking of a licensee, not being a
local authority, was sold under sub-Sec. (1) of Section 5
the purchase-price of the undertaking shah be the narket-
value of the undertaking at the time of purchase, or where
the undertaki ng had been delivered before the purchase under
sub-Sec. /(3) of Sec. 5, at the tinme of delivery of the
undertaki'ng, and that if there was any difference of dispute
regardi ng-such purchase price, the same shall be determn ned
by arbitration. But Section 4 of the Arendi ng Act substitut-
ed an entirely different provision in the place of the old
section 7-A It substituted "book-value" in place of "nar-
ket-price". Sections 5(2), 6(7) and 7-A, of the Principa
Act after their anendnent-read thus:

"Section 5(2): Were an undertaking
is sold under sub-section (1) ‘the purchaser
shal | ‘pay to the licencee an anpunt in accord-
ance with the provisions of sub-sections (1)
and (2) of Section 7-A."

Sub-sec. (7) of Section 6, after the anend-
ment, reads:

Section 6(7): Were an undertaking is
pur chased under this section, the
purchaser shall pay to the |license an anount
determ ned in accordance with the provisions
of sub-sections (1), (2) and (3) of
Section 7A
561
Section 7A reads:

"7-A. Determ nation-of anpunt pay-
able. (1) where an undertaking of a |licensee
is sold under sub-section (1) of Sec. 5 or
purchased under Sec. 6, the anount payable for
the undertaking shall be the book val ue of the
undertaking at the time of purchase or where
the undertaki ng has been delivered before the
purchase under sub-Section (3) of Sec. 5, at
the time of delivery of the undertaking.

(2) The book val ue of an undert aki ng
for the purpose of sub-section (1) shall be
deemred to be the depreciated book value as
shown in the audited balance-sheet of the
Iicensee under the law for the tinme being in
force, of all lands, buildings, works, materi-
als and plant of the licensee, suitable to and
used by himfor the purpose of the wundertak-
ing, other than (i) a generating station
declared by the licensee not to formpart of
the undertaking for the purpose of purchase,
and (ii) service lines or other capital works
or any part thereof which have been construct-
ed at the expense of the consunmers, but with-
out any addition in respect of conpulsory
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purchase or of goodwill or any profit which
may be or m ght have been nade fromthe under-
taking or of any sinilar consideration

(3) Not wi t hst andi ng anyt hi ng
contained in any licence or any instrunent,
order agreenent or law for the time being in
force in respect of any additional sum by
what ever nane may it be called, payable to a
i censee for conpul sory purchase, the |icensee
shall be entitled only to a solatium of ten
per centum of the book value as determ ned
under sub-sections (1) and (2) for compul sory
purchase of ‘his undertaki ng under Sec. 6.

(4) No provision of any Act for the
time being in force including the other provi-
sions of this Act and of any rul es nade there-

under  or of any dinstrunent including |I|icence
have effect by virtue of any of such Acts or
any rul e made thereunder, shall, in so far as

it is inconsistent with any of the provisions
of this section, have any effect.”

It is mterial to point out that sub-section (3) of
Section 1 of the Amendi ng Act provides that the Amendi ng Act
shal | be deened to
562
have cone into force on 27.9.1972, which was the date of
promul gation of the earlier Ordinance.

6. W may now notice sone of the material provisions of
the Acquisition Act i.e. Assam Act X of 1973. Section 1(3)
provides that the Act shall be deened to have .cone into
force on 27.9.1972. dauses (f), (h), (j) & (1) of the
interpretation-clause (Sec. 2) nay be noticed:

2(f) ’'Fixed Assets’ -includes wor ks,
spare parts, stores, tools, motor and ' other
vehi cl es, office equi pnment and furniture;

2(h): ’'Licensee’ means the Tinsukia Electric
Supply Conmpany Ltd. and/or the Di briugarh
El ectric Supply Conpany Private Ltd., as the
case may be;

2(j): Undertaking neans the Tinsukia Elec-
tric Supply Undertaki ng owned and managed by
the Tinsukia Electric Supply Conpany Ltd.,
and/ or the Dibrugarh Electric Supply Undert ak-
ing owned and nanaged by the Di brugarh Elec-
tric Supply Conmpany Private Ltd., as the case
may be;

2(1): "Works’ includes electric supply Iines
and any | ands, buil dings, machinery or appara-
tus required to supply energy and to  carry
into effect the object of a licence granted
under the Electricity Act;

Section 3(2) provides:

3(2): Any notice given under any of the
provisions of the Electricity Act or the
Electricity Supply Act to the licensee for the
purchase of the undertaking and in pursuance
of which notice the undertaking has not been
purchased before the conmencenent of this Act,
shal | | apse and be of no effect.

Expl anati on: There shall be no obliga-
tion on the part of the Governnment or the
Board to purchase any undertaking in pursuance
of any notice given as aforesaid, nor shal
the service of such notice’ be deenmed to
prevent the Government fromtaking any pro-
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ceeding de novo in respect of the undertaking

under this Act.

Section 4 provides:

4. Vesting date. The Tinsukia and Dibrngarh

El ectric Sup-
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ply Undertaki ngs shall be deenmed to be trans-

ferred to and shall vest in the Government, on

the 27th day of Septenber, 1972, at 11.30 P. M
Section 5 provides for the transfer of the

undertaking so acquired by Governnment to the

Boar d.

Section 6 provides for the gross anobunt pay-

able to the licensee.

6. G oss anpbunt payable to Licensee. (1) The

gross amount payable to a licensee shall be
the ~aggregate value of the anpbunts specified
bel ow.

(i) the book value of all conpleted

works in beneficial use pertaining to the
undertaki ng —and taken-over by the Governnent
(excluding” works paid for by consuners) |ess
depreciation ~calculated in accordance wth
Schedul e |;

(ii) the book value of all works in
progress taken over by the Governnent, exclud-
ing works paid for by consuners or prospective
CONSUNeErs;

(iii) the -book value of all stores
i ncluding spare parts taken over by the GCov-
ernnent and in the case of used stores and
spare parts, if taken over, such suns as nay
be deci ded upon by the Governnent;

(iv) the book valueof all other ' fixed
assets in use on the vesting date and taken
over by the Government |ess depr eci ati on
cal cul ated in accordance with Schedul e |

(v) the book value of all plants and
equi prents existing on the vesting date, if
taken over by the Governnent, but no longer in
use owing to wear and tear or to obsol escence,
to the extent such value has not been witten
off in the books of the licensee | ess depreci-
ation calculated in accordance with ~Schedul e
I
(vi) the anpunt due from consuners in - respect
of every hire purchase agreement referred to
in Sec. 7(i)(ii) less a sumwhich bears to the
difference between the total amount of the
instalments and the original cost of the
mat eri al or equiprment, the sanme proportion as
the amount due bears to the total anpunt of
the instal ments;
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(vii) any anpunt paid actually by the
Iicensee in respect of every contract referred
toin Section 7(i)(iii).

Expl anati on- - The book val ue of any fixed
asset neans its original cost and shall com
prise--

(i) the purchase price paid by the
Iicensee for the asset, including the cost of
delivery and all charges properly incurred in
erecting and bringing the asset into benefi-
cial use as shown in the books of the under-
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t aki ng;

(ii) the cost of supervision actually
i ncurred but not exceeding fifteen per cent of
the anount referred to in paragraph (i);

Provi ded that before deci di ng t he
amounts under this subsection, the licensee
shall be given an opportunity by the Govern-
nent of being heard, after giving hima notice
of at least 15 days therefor.

(2) In addition a sumequal to 10 per
cent of the ampunts assessed under C auses (i)
to (iv) of sub-section (1) shall be paid to
the licensee by the Governnent.

(3) MWhen any asset is acquired by the
licensee ~after the expiry of the period to
whi ch the | atest annual accounts relate, the
book -~ val ue of the asset shall be such as may
be deci ded upon by the Government;

Provi ded that before deciding the book
value of any such asset, the |icensee shall be
given an opportunity by the Governnent of
being heard after giving hima notice of at
| east 15 days therefor.

Section 7 provides:
7. Vesting of undertakings. (1) The

property, rights, liabilities and obligations
specified below in respect of the undertaking
shal I ‘vest in the Governnment of  the vesting
dat e;

(i)-all the fixed assetsof the |licensee
and all the docunents relating to the under-
t aki ng;
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(ii) all therights, liabilities, and
obligations of the |licensee wunder hire-pur-
chase agreenents, if any, for the supply of
materials or equipment nade bona fide before
the vesting date;

(iii) all therights, liabilities and
obligations of the Iicensee under any other
contract entered into bona fide before the
vesting date, not being a contract relating to
the borrowi ng or |eading of nbney, or to the
enpl oynment of staff.

(2) Al the assets specified in~ sub-
Section (1)(i) shall vest in the Government
free from any debts, nobrtgages or simlar
obligations of the |licensee or attaching to
t he undert aki ng;

Provi ded that such debts, nortgages or
obligations shall attach to the anount payabl e
under this Act for the assets.

(3) In the case of an undertaki ng which
vests in the Government under this Act, the

license granted to it under part Il of the
Electricity Act shall be deenmed to have been
terminated on the vesting date and all the
rights, liabilities and obligations of the

i censee under any agreenment to supply elec-
tricity entered into before that date shal
devol ve or shall be deened to have devol ved on
t he Governnent;

Provi ded that where any such agreenent
is not in conformty with the rates and condi -
tions of supply approved by the Government and
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in force on the vesting date, the agreenent
shal | be voi dabl e at the option of the Govern-
ment .

(4) In respect of any wundertaking to
which Sec. 4 applies, it shall be lawful for
the CGovernment or their authorised representa-
tive on and. after the vesting date, after
renovi ng any obstruction that may be or m ght
have been offered, to take possession of the
entire undertaking, or as the case nay be the
fixed assets and of all documents relating to
the wundertaking which the Governnent may
require for carrying it on

(5) Al the liabilities and obliga-
tions, other than those vesting in the CGovern-
ment under ~sub-Sections (1) and (3), shal
continue to be the liabilities and obligations
of "the licensee, after the vesting date.

Expl anation. Al liabilities and obligations
i nrespect of
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staff, taxes, provident fund, enployees’ state
I nsurance, |Industrial disputes and all other
matters, upto and including the vesting date,
shall' continue to be the Iliabilities and
obligations of the licensee, after the vesting
dat e.

Section 9 provides:

9. Deductions fromthe gross amunt. The
Governnment. shall be entitled to deduct the
following  suns fromthe gross anount. payable
under this Act to a |licensee--

(a) the anpbunt, if any, already paid in ad-
vance;
(b) the anopunt if any, specified in Sec. 8;

(c) the ampunt due, if any, ’'including
interest thereon, (fromthe licensee’ to the
Board, for energy supplied by the Board before
the vesting date;

(d) all anpunts and arrears of interest,
if any thereon, due fromthe licensee to the
Gover nment ,

(e) the anmount, if any, equivalent to
the | oss sustained by the Governnent by reason
of any property or rights belonging to the
undert aki ng not havi ng been handed over to the
CGovernment, the amount of such loss being
deened to be the anpbunt by which (the nmarket
val ue of such property or rights exceeds the
amount payabl e therefor under this Act, to-
gether wth any inconme which m ght have been
realized by the Government, if the property or
rights had been handed over on the vesting
dat e;

(f) the anmobunt of all |oans due fromthe
licensee to any financial institutions consti-
tuted by or under the authority of the Govern-
ment and arrears, or interest, if any, there-
on;

(g) all sums paid by consumers by way of
security deposit and arrears of interest due
thereon on the vesting date, in so far as they
have not been paid over by the licensee to the
Government, |ess the anobunts which according
to the books of the licensee are due from the
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consuners to the licensee for energy supplied
by himbefore that date

(h) all advances from consunmers and prospec-
tive consum
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ers, and all suns which have been or ought to
be set aside to the credit of the consuners’
fund, in so far as such advances or sunms have

not been paid over by the licensee to the
Gover nnent ;

(i) the anmbunts remaining in Tariffs and
Di vi dends Cont r ol Reserve, Cont i ngenci es

Reserve and Devel opnent Reserve, in so far as
such anounts have not been paid over by licen-
see to the Governnent;

(j) the amount, if any, as specified in Ss.
11(2) and 11(3):

(k) the armount, if any, relating to
debts, nortgages or obligations as nmentioned
in-proviso to sec. 7(2);

Provided that before maki ng any deduc-
tion under this section, the |Iicensee shall be
given a notice to show cause against such
deduction, ~within a period of fifteen days
fromthe date of receipt of such notice

Section 10 enables the  Government to
appoi nt, by order in witing, a person having
adequate know edge and experience in matters
relating to accounts as Special  Oficer to
assess the net amount payabl e under this Act,
after nmking the deductions enunerated in
section 9.

Section 20 provides:

20. Arbitration. (1) Wwere any  dispute
arises in respect of any of the matters speci -
fied below, it shall be determned by an
arbitrator appointed by the Governnent, who
shall be a sitting or retired District or High

Court Judge- -
(a) whet her any property bel onging, or
any right, liability or obligation attaching

to the undertaking, vests in the Governnent;
(b) whether any fixed asset forns part of the
undert aki ng;

(c) whether any contract or hire-pur-
chase agreenment or other contract referred to
in SEC. 7(1)(ii) or (iii) has been entered
into bona fide or not;

(d) whether any agreement . to -supply
electricity entered into by the licensee prior
to the vesting date is of the nature  referred
toin proviso to S. 7(3).
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(2) Subject to the provisions of  this
section, the provisions of the Arbitration
Act, 1940 (Central Act 10 of 1940) shal
supply to all arbitrations under this Act.

Section 23 of the Act incorporates a declaration to the
effect that the legislationis for giving effect to the
policy of the State to secure the principle of State Policy
contained in Article 39(b) of the Constitution of India.

7. The two | egislations, one anendi ng the provisions of
Sections 5(2) 6(7) and 7-A of the Indian Electricity Act,
1910, and the other providing for the acquisition of the two
undertakings are challenged by the petitioner on severa
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grounds, the principal attack, however, being that the
| egi sl ations, brought forth, as they were, in the wake of
the private-negotiations and the exercise of the option to
purchase, are not bona .fide, but constitute a nere colour-
able exercise of the legislative power and that, at al
events the real objects of the two |egislations have no
direct and reasonable nexus to the objects envisaged in
clause (b) of Article 39 of the Constitution and that a
careful and critical discernment of the context in which the
legislation was brought forth would lay bare before the
judicial eye that what was sought to be acquired was not the
"undertaki ngs" of the two conpanies but really the differ-
ence between the "market-val ue" of the undertakings which
the State has agreed, under the private treaties, to pay and
what, in any event, the State was obliged to pay under the
provisions of Section 7A -as it then stood on the one hand
and the "Book-Val ue" of the undertaking, which the | aw seeks
to substitute on the other. If the protective unbrella of
Article 31-C is, thus, out of the way, the "anount’ payable
under the inmpugned law, it is urged, would be illusory even
on the judicially acceptedtests applied to Article 31(2) as
it then stood. The validity of some of the specific provi-
sions of the acquisition law which excluded certain itens
from valuation and envi saged and authorised certain deduc-
tions in the amount are al so assail ed.

8. These wit petitions were heard along with a batch of
wit petitions, viz, WP Nos. 5, 14, and 15 of 1974, where
the constitutionality of an anal ogous statute of the State
of Tami| Nadu was assailed by the compani es whose undert ak-
ings were simlarly sought to be acquired and civil appea
No. 243 of 1985, C A 344 of 1985 and C-A. 4113 of 1985
arising out of the Judgment, dated 20.7.1984, of ‘the High
Court of Bonbay striking down certain anmendnents to the
Indian Electricity Act, 1910, made by the Maharashtra ' State
Legislature in the matter of statutory purchase of sone of
the private
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electricity supply undertakings inthe State of Mharashtra.

The three batches of cases arising from Assam Taml
Nadu and Maharashtra were heard together as there were
certain aspects conmon to-them However, in view of the
di stinctiveness and particularities of the facts of the
cases and the situational variations even in respect of the
I egal context in which questions arise for decision, the
three batches of cases are di sposed of by separate Judg-
ments. The present Judgment di sposes of the challenge made
to the Assam Legi sl ati on.

9. We have heard Shri Soli J. Sorabji, I|earned Senior
Advocate, and Shri Harish Salve, |earned Advocate, for/ the
petitioner in WP. 457 of 1972 and Sri Rangarajan, | earned
Seni or AdVocate for the petitioner in WP. 458 of ©1972 and
Dr. Shankar Ghosh, |earned Senior Advocate, for the State of

Assam and Sri G L. Sanghi, |earned Senior Advocate for the
Assam State Electricity Board and its authorities. On the
contentions wurged at the hearing, the points that fall for

consideration in the wit-petitions adnmt of being fornulat-
ed thus:

(a) That the declaration in Sec. 23 of

Assam Act X 1973 is invalid as the inpugned

Act has no reasonable and direct nexus to the

principles in Article 39(b) of the Constitu-

tion and is nerely a cloak which the law is

nade to wear to undo the legitimte obliga-

tions arising out of the intended statutory-

sale of the undertakings and, accordingly,
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Article 31-Cis not attracted.
That, at all events, not every provision of a
statute is entitled to the protection of
Article 31-C but only those provisions which
are basically and essentially necessary for
giving effect to the principle in Article
39(b) and that, accordingly, the provisions in
the inpugned law relating to the determi nation
of the amount do not attract Article 31-C

(b) That in effect and substance the
law is not one for the acquisition electricity
undertakings but is nerely one to acquire a
"chose-in-action’ and to extinguish the |ega
rights of the Tinsukhia Co. for the difference
bet ween the "narket-price" of the undertakings
which the State was obliged to pay under the
i ntended statutory-purchase and the "Book-
Val'ue" to which the liability is sought to be
I'imted under the inpugned | egislations.
(c) That, if the imunity under Article 31-C
for the | egis-
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lationsis not available, the '"anmount’ payable
in accordance with the provision of the ac-

quiring “law is wholly "illusory" and is an
attenpt’ to take away a 'fortune for a far-
thi ng’ .

And accordingly, the lawis ultra-vires
and violative of Article 31(2) of the Consti-
tution (as it then stood). Paynment of "Book-
Val ue" of the assets acquired irrespective of

their ’'market-value’ renders the ‘anmount’
unreal and illusory.

(d) That the  exclusion of "service-
lines", which are part of the assets of the

licensee as fromvaluation, renders the |aw
unconstitutional and ultra-vires.

(e) That the provision of Section 9(i)
for the deduction of the 'Reserves’ from the
"Amount", in addition to the takingover of the
same in the formof 'fixed assets’ and the
om ssion to value the wunexpired period of
i cence are unreasonable and arbitrary.

(f) That the continued liability of the
petitioner-licensee under Section 11(3) for
paynment to enpl oyees retrenched by Governnent
after the vesting-date and the provision for
deduction of such suns from the "Anmpunt"
payabl e for the acquisition are arbitrary and
unr easonabl e.

(g) That while Section 7(5) nakes al
the liabilities of the |icensee, other than
those specifically referred to and expressly
taken over by Governnment under the Act, as the
continuing liabilities of the licensee, yet
sone of those liabilities referred to in
clauses (c¢) (d) and (f) of Section 9, are yet
made deductible fromthe "Amount”, without the
correspondi ng express obligation on the part
of the Government to hold the sums so deducted
in trust for, and for benefit of the concerned
creditors and without statutory discharged to
the petitioner in that behalf. This is unjust
enri chrment .

(h) That there is no machinery envi saged
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by and set-up under the 'Act’ to adjudicate
upon and determine either the anpbunts deducti -
bl e under clauses (c) (d) and (e) of Section 9
or the "loss" deductible under Section 8. This

renders the provisions of the "Act’ intracta-
ble and liable to be declared unworkabl e.
571

(i) That Section 20 limits arbitrabili-
ty only to matters enunerated in clauses (a)
to (d) of that section, leaving many other
di sputes arising under the 'Act’ between the
CGovernment  and the |icensee without any nma-
chinery for their resolution, also rendering
the ’ Act’ unwor kabl e.

10. The contentions noticed at (a), (b) and (c) cover
amongst them certai n overl apping areas. The central attack
however, remmins that Assam Act- X of 1973 has no reasonable
and direct nexus with the effectuation of the principles
envi saged’ in-clause (b) of Article 39 of the Constitution
and that the rel ationship of the inpugned |egislation to the
objects of Article 39(b), being nerely renote and tenuous,
the legislation is a colourable |egislation. The contentions
are, however, noticed distinctively to make due acknow edge-
ment for the shifts of enphasis in the course of the argu-
ment s.

In this case the legal and constitutional position has
to be exanmined wth reference to the provisions of the
Constitution as they stood as in 1972. Article 31C was
inserted by the 25th Anendnment with effect from 20.4.1972
prior to its nore conprehensive expansion to extend its
protection to the laws giving effect to "All or any of the
provisions laid dowm in Part |V brought about by the Con-
stitution (Fortysecond Amendnent) 1976. Article 31C gave
protection in respect of a law giving effect to the policy
of the State towards securing the principles specified in
clause (b) or clause (c) of Article 39. Then again, though
Article 31 had not, by then, been deleted, its content had
been cut-down so nuch, so that even under a |aw providing
for acquisition of property which did not have the protec-
tion of 31C the adequacy of the "Anpunt' determ ned was not
justiciable and all that was necessary was that it should
not be unreal or illusory. By then the Constitution had done
away with the idea of a Just-equivalent or full idemifica-
tion principle and substituted therefore the idea of  an
"Anmpunt" and rendered the question of the adequacy or the
i nadequacy of the anpunt non-justiciable.

The I ndian Constitutional experinents with the 'right to
property’ offer an interesting illustration of how differ-
ences in the interpretation of the fundanmental |aw sonetines
conceal --or, perhaps, expose--conflicts of econom c i deal og-
ics and philosophies. Wth the right to property “conceived
of as a fundanental fight at the inception of the Constitu-
tion, it found so strong an entrenchnent that in its pris-
tine vigour it tended to be overly demandi ng and sought the
sacrifice of too many social and econonmic goals at its alter
and made
572
the econom ¢ cost of social and econom ¢ change unaffordably
prohibitive and the fulfilment of the constitutional ethos
of the prom se of an egalitarian social order difficult.
Inevitably the constitutional process of de-escalation of
this right in the constitutional scale of values conmenced
culmnating, ultimately, in the deletion of this right from
the fundamental-rights part. Articles 31-A and 31-C were
significant Constitutional mlestones in the harnessing and
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soci alisation of the concept of the right to property which
in its laissez-faire trappings, became an wunruly horse.
Article 31-Cin effect and substance is to urban property
what Article 31-Ais to agricultural-property.

11. The arguments in this case in regard to what, if at
all, survives for judicial scrutiny in the matter of the
Constitutional -tests of the validity, under Article 31(2) of
the ’'amount’ if the |aw has the protection of Article 31C
were marked by a forensic resourceful ness ainmed at a resus-
citation and re-kindling of the relics and enbers of old and
hard fought--but lost--legal battles. Sri Rangar aj an,
| earned Senior Advocate, relying wupon the construction
suggested by him of certain observations of Chandrachud, J.
in the Keshavananda case (1973 SCR Suppl 1) and certain
observations of Fazl Al J. in State of Tamil Nadu v. Abu
Kavur Bai, AIR 1984 SC 326 strenuously, and quite seriously,
attenpted the exercise that even if a |aw had the protection
of Article 31C,yet the court would be required--when the
provision is  challenged--to go into the question of the
"Anmount" ‘being illusory or the principles for its determna-
tion being arbitrary. Learned Counsel further propounded
that despite Article 31-C, the burden of proving that the
amount is not illusory and principles for its determ nation
not arbitrary is on'the State. W may excerpt the substance
of the contention fromthe witten-subm ssions filed by Sri
Rangar aj an:

R Therefore, where the |aw
proviides for compensation, fin spite of the
same being protected by Article 31-C the Court
can go.into the question of the amount being
illusory —or the principles being arbitrary.
Not nmerely that, the burden of providing that
the anobunt is not illusory and the principles
are not arbitrary, is on the State."

We shah | ater exami ne how far this contention is at al
available in the light of the authoritative pronouncenments
of this Court on the effect of Article 31C and whether if a
| aw has such protection, the plenitude of its constitutiona
imunity would not extend to all attacks based on Articles
14, 19 and 31 (as it then stood).
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We may now exam ne the contentions seriatim Contentions

(a) and (b) admit of being dealt with together.
12. Re: Contentions (a) and (b):

Shri Soli J Sorabjee submitted that in the present case,
notwi thstanding the |egislative declaration in Sec.. 23 of
Assam Act X of 1973, the question whether there is any rea
nexus between the legislation and the principles envisaged
in Article 39(b) is justiciable and indeed the existence of
such nexus or connection is a condition-precedent for the
attraction and applicability of Article 31-C. Learned Coun-
sel subnitted that in order to deci de whether a Statute is
within Article 31-C or not, the Court has to exam ne the
nature and character of the legislation and if upon  such
scrutiny it appears that there is no nexus between the
| egislation and the principles in Article 39(b) the |egisla-
tion nust be held to fall outside the protection of Article
31-C. Shri Sorabjee said, stripped of its veils and vest-
ments, the law, would showits real nature as one whose
avowed nexus to Article 39(b) is nerely a pretence and that
its purpose is other than the objects envisaged in Article
39(b). The wvalidity of the legislation, |earned counse
says, would have to be exami ned i ndependently of the inmuni-
ty under Article 31C

The proposition that the | egislative declaration of the
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nexus between the law and the principles in Article 39 is
in-conclusive and justiciable is well settled. |Indeed that
part of Article 31-C which sought to inmpart a Constitutiona
sanctity, conclusiveness and nonjusticiability to such
| egi sl ative decl arations was struck-down in the Keshavanada
case. The sequintor is that whenever any imunity is claimed
for a law under Article 31-C, the Court has the power .to
exam ne whether the provisions of the |aw are basically and
essentially necessary for the effectuation of the principles
envisaged in Article 39(b) and (c¢). The observations of
Mat hew, J. in Keshvananda case ( 1973 SCR Supp 1) may be
recal | ed

B\ Whenever a question is
raised that the Parlianent or State Legisla-
tures have abused their power and inserted a
declaration ina law not for giving effect to
the ~State Policy towards securing the direc-
tive principles specified in Article 39-B or
39-C, the Court nust necessarily go into that
guestion and decide it ..... "
(P. 855)
574

" A If the Court comes to the
concl usion that the declaration was nerely a
pretence and that the real purpose of the |aw
is the acconplishnment of sone object other
than to give effect to the policy of the State
towards securing the directive principles
in Article 39(b) and (c) the declaration would
not be a bar tothe court fromstriking down
any provision therein which violates Article
14, 19 or 31. In other words, if a |law passed
ostensibly to give effect tothe policy of the
State is, in truth-and substance, one for
acconpl i shing “an unauthori sed object, t he
court would be entitled to tear the  vei
created by the declaration and deci de/ accord-
ing to the real nature of the law ...... "
(P. 855-56)

Chandrachud, J. observed in the Keshavananda
case:

"’ Laws passed under Article 31-Ccan
in my opinion, be upheld only, and only if,
there is a direct and reasonabl e nexus between
the law and the directive policy of the “State
expressed in Article 39-B or C."

(P. 996)

To the sane effect are the observations of
the learned Chief Justice in Mnerva Mlls
Ltd. v. UOL. [1981] 1 SCR 206:

R the Courts can, under
Article 31-C, satisfy thenselves as to the
identity of the lawin the sense whether it
bears direct and reasonable nexus wth a
directive principle.™

"The only question open to judicia
review under the unamended Article 31-C was
whet her there is a direct and reasonabl e nexus
bet ween t he inpugned | aw and the provisions of
Article 39(b) and (c)" (P. 261)

(Enphasi s Suppl i ed)
In the same case, Bhagwati, J. observed

L The point that I wish to
enphasis is that the anended Article 31-C does
not give protection to a |law which has nerely
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sone renote or tenuous connection wth a
directive principle."
575

R Even where the domi nant
object of alawis to give effect to a direc-
tive principle it is not every provision of
the law which is entitled to claim protec-
tion ...... "

(P.
338)

R it is not every provision
of a statute which has been enacted with the
dom nant object of giving effect to a direc-
tive principle, that it entitled to protec-
tion, but-only those provisions of the statute
which are basically and essentially necessary
for giving effect-to the directive principles
are protected under the anended Article 31-C

...... (P.
339)
( Enphasi s
Suppl i ed)
13. The proposition-of Sri Sorabjee, in principle, is,

therefore, unexceptionable; but the question remains wheth-
er, wupon the application of the appropriate tests, the
i mpugned statute fails to neasure-up to the requirenments of
the Constitution to earn the protection under Article 31-C
Learned counsel sought to contend that the ‘Assam State
El ectricity Board having exercised the option of " purchasing
the undertaking of the Tinsukia Co., under Section 6(1) of
1910 Act by the statutory notice dated 23.5.1972 requiring
the conmpany to sell the undertaking to the Board on the
expiration of the period of the |icence, the question of any
further need to acquire the undertaking for the purpose of
effectuating the objects envisaged in Art. 39(b) of the
Constitution by the expedi ence of ‘a separate and i ndependent
| egi slation was, indeed, unreal or non-existent. ‘The rea
object, therefore, of the enactnment of Assam Act” X of 1973
it was urged, was not to enact a |law for purposes of  effec-
tuating the objects envisaged by Article 39(b) of the Con-
stitution which had al ready been acconplished by the exer-
cise of the option to purchase; but was only to deprive the
petitioner of its legitimate entitlenents under the statuto-
ry-sale. What was sought to be acquired by the inmpugned | aw,
it is contended, was not the undertaking but the difference
between the 'Market-price’ and the 'Book-value’ ~which the
i mpugned | egi slation envisaged. It is urged that the purpose
of the inpugned law is, therefore, sonething other than the
effectuation of principles in Article 39(b). It is/ also
urged that with the exercise of the option to purchase what
remai ned to. be acquired--and what really was sought to be
acquired--was a nmere actionable-claimor a chose-in-action.
It is further urged that, at all events, since not all the
provisions of a legislative enactnment need necessarily
qualify for protection of Article 31-C but only those provi-
sions that have a direct nexus with the principles of Arti-
cle 39(b), the
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provisions in the inmpugned | egislation touching the determ -
nati on of the quantum of the "Anpbunt" are not so protected
as they are intended nerely to inter-dict and extinguish the
vested rights of the Tinsukhia Co. under the intended statu-
tory-sale. The object of the legislation, it was urged, was
not the legitimte one of securing the objects envisaged in
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Article 39(b) but a | ess honourable and | ess sanctinopnious
one of depriving the petitioner of the benefit of the statu-
tory-contract for the sale of the undertaking pursuant to
and in ternms of the statutory notice dated 23.5.1972. The
court, so goes the argunment, is entitled to pierce the
apparent veil under which the acquiring |egislation masquer-
ades as one for securing the object of Article 39(b).

Dr. Shankar Ghosh and Sri G L. Sanghi for the State of
Assam and the Assam State Electricity Board,. the contest-
i ng- Respondents, however, say that the Assam Act X, 1973, is
entitled to the protection of Article 31-C as, indisputably,
El ectrical energy is a material resource of the comunity
and any legislative neasure to nationalise the undertaking
falls squarely within the anbit of Article 39(b). Any appea
by the petitioner to the doctrine of colourable |egislation
they say, is wholly inapposite as, indeed, where, as here,
| egi sl ative conpetence is undi sputed, any speculation as to
the notives of the legislative is inpermssible. No nala-
fides ' could be attributed to the Legislature. Respondents
further 'subnmit that on the question of even the possible
"illusory' nature, |let alone the adequacy, of the "Anopunt"
could not be agitated if the |law has the protection of
Article 31-C. They, however, assert that ’'Book-value' is a
wel | accepted accountancy concept of value and could never
be characterised as illusory, even if the law did not cone
under Article 31-C

The questions that arise for consideration are, sequen-
tially, whether the electrical-energy generated and supplied
by the petitioner-conpanies is a "material resource of the
comunity" within the neaning of ‘Article 39(b); whether the
i mpugned | egislation has a reasonable and direct ‘nexus to
the objective of distributing this materials resource so as
to subserve the common good and what are the appropriate
tests to ascertain this nexus. The-incidental questions that
arise on certain specific contentions centre around the
effect of the option to purchase the undertaking exercised
by the Assam State Electricity Board in the case of 'Tinsukia
Co. and whether inmredi ately upon the exercise of the option
the proprietory rights respecting the undertaking of the
conpany get transfornmed into a nere "actionableclaini or
"chose in action", as contended for by the petitioners.
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Apropos of the contention that, at all events, the provi-
sions pertaining to the "amount" coul d have no reasonabl e or
direct nexus to the principles envisaged in Article 39(b),
but are nerely intended to extinguish the legitimte rights
of the petitioner-conpany to receive the price of 'the under-
taking under the 1910 Act, as the | aw then stood, pursuant
to the option exercised by the "Board, it would, perhaps,
be necessary to ascertain the conposite-elenents that make
for a |l aw of nationalisation and whether provisions-touching
the quantification of the "amount" payable for the acquisi-
tion are not an essential and integral part of such | aw.

On the contention urged by Shri Rangarajan as to . what
could be said to survive for consideration under Article
31(2), (as it then stood), if the |law has the protection of
Article 31-C the question that arises is whether anything at
all survives for consideration under Article 31. The conten-
tion indeed, runs in the teeth of several pronouncements of
this Court which lay down that when Article 31-C cones-in
Articles 14, 19 and 31 (the last nmentioned article as it
then stood) go out. This we will consider under point (c).

14. It is not disputed that the electricity generated
and distributed by the undertakings of the petitioner-conpa-
nies constitute "material resources of the community" for
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the purpose and within the nmeaning of Article 39(b).

In Sanjeev Coke Manufacturing Conmpany v. Bharat Coking
Coal Ltd., [1983] 1 SCR 1000 this Court, referring to what
constitute "material resources of the community" and whet her
resources produced by, or at the command of, private, as
di stinguished from the State agencies, constitute such
resources as the resources of the comunity, noticed the
contention urged in that case thus:

R The submi ssion of Shr
A K. Sen was that neither a coal mine nor a
coke oven plant owned by private parties was a
"material resources of the community’. Accord-
ing to the learned counsel they would becone
materi al resources of the comunity only after
they were acquired by the State and not unti
then. 1In order to qualify as material re-
sources of the conmunity the ownership of the
resources nust vest in the community i.e. the

State ..... A law providing for acquisition
was not a law for distribution ...... "

(P. 1022)
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Repelling this argunent which suggested a
l[imted concept of "Material resources of the
Conmuni ty" the Court observed:

R We are unabl e to appreciate
the | submission of Shri® Sen: ~The expression
"material resources of the conmmunity  means
all things which-are capable of producing
weal th for the community. There is no warrant
for interpreting the expression in so narrow a
fashi on as suggested by Shri Sen and " confine
it to public-owned nmaterial resources, and
exclude private-owned nmaterial resources. The
expression involves no dichotony ......

1022 & 23)

It can, therefore, hardly be gain-said that the electri-
cal energy generated and distributed by the undertakings of
the petitioner constitutes "material resources of the comm-
nity".

15. This takes us to the question whether the provisions
of the inpugned Assam Act X 1973 have any reasonable -and
direct nexus to the principles in Article 39(b) of the
Constitution. It is true that if such a relationship is
nerely renote and tenuous the protection under Article 31-C
may not be avail able. The idea of distribution of the mate-
rial resources of the conmunity in Article 39(b) is not
necessarily limted to the idea of what is taken over for
di stribution anmongst the intended beneficiaries. That is one
of the nodes of "distribution". Nationalisation is ‘another
node. In State of Tami| Nadu v. L. Abu Kavur Bai, AIR 1984
SC 326 this Court had occasion to refer to this aspect. It
was hel d:

“In other words, the word 'distribu-
tion” does not nerely nmean that property of
one should be taken over and distributed to
others like land reforns where the | ands from
the big |l andl ords are taken away and given to

| andl ess | aboureft, ..... That is only one
of the nodes of distribution but not the only
node ...... "

"By nationalising the transport as
also the units the vehicles would be able to
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go the farthest comer of the State and pene-
trate as deep as possible ......

"This woul d undoubtedly be a distri-
bution for the comopn good of the people and
woul d be clearly covered
by clause (b) of Article 39."
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On an exam nation of the schene of the inpugned |law the
concl usi on becones inescapable that the legislative nmeasure
is one of nationalisation of the undertakings and the lawis
eligible for and entitled to the protection of Article 31
-C.

16. It was then contended that not all the provisions of
a law can and need be eligible for the protection of Article
31-C and that accordingly, in the present case the provi-
sions as to the quantification of the "amount", which were
nmeant to achieve  an oblique notive of interdicting and
extingui shing the vested rights of the petitioner-conpany to
receive paynent in accordance with the provisions of the
1910 Act, as they then stood, should not have the protection
of Article 31-C. W are afraid this contention proceeds on
an inperm ssible dichotomny of the conponents integral to the
idea of nationalisation. The econom c cost of social and
econom c reformis, ‘perhaps, anongst the nost vexed probl ens
of social and econonic change and constitute the core ele-
ment in Nationalisation. The need for constitutional inmuni-
ties for such legislative efforts at social- and econonic
change recogni se the ot herw se unaffordabl e econonic burden
of refornms. The observations of ‘Mathew J. in ‘Keshavananda
case on the point are worth recalling:

“If full conpensation has to be paid,
concentration of wealth in the form of inmova-
ble or novable property will~ be transfornmed
into concentration of wealth in the form of
noney and how s the objective underlined in
Article 39(b) and (c) achieved by the trans-
formation? And will there be enough noney in
the coffers of the State to pay full conpensa-
tion?"

R | "am-unabl e-to understand
the purpose of substituting the word ' anount’
for the word ’conpensation’ in the sub-Article
unless it be to deprive the Court of any
yard-stick or normfor determ ning the adequa-
cy of the anount and the relevancy of the
principles fixed by law. | should have thought
that this coupled with the express provision
precluding the Court from going into the
adequacy of the amount fixed or . determ ned
should put it beyond any doubt that fixation
of the amount or determnation of the- princi-
ple for fixing it is a matter for the Parlia-
ment alone and that the Court has no say in
the matter." (1973 Supp. SCR 1 at page 846)

It is, therefore, not possible to divorce the economc
consi der a-

580

tions or conponents fromthe schenme of nationalisation wth
which the forner are inextricably integrated. The financia
cost of a schene of nationalisation lies at its very heart
and can not be isolated. Both the provisions relating to the
vestiture of the undertakings in the State and those per-
taining to the quantification of the "Anpbunt" are integra
and inseparable parts of the integral schene of nationalisa-
tion and do not admit of being considered as distinct provi-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 28 of 42

sions independent of each ot her

17. The menorandum of the wit petition contains aver-
nments as to the efficiency and public-utility of the serv-
ices rendered by the undertakings and that on the date of
the take-over the market value of the Tinsukhia and Di bru-
garh undertaki ngs were Rs.55 | akhs and Rs. 35 | akhs respec-
tively and that. the undertakings were discharging their
obligations to the consunmers efficiently and satisfactorily.
The case of the petitioners is that there was no justifica-
tion at all for the nationalisation as the undertakings were
efficient and fully catered to the needs of the consumners.
It was al so averted that it was the CGovernnent and the Board
the had cone in the way of the expansion envisaged by the
undert aki ngs by wi t hhol ding the requisite permission for the
installation of additional capacity for generation of elec-
tricity. The Respondents have sought el aborately to traverse
these grounds andto justify the measure for nationalisa-
tion.

We are afraid, the debate whether nationalisation is by
itself to be considered as fulfilling a public-purpose or
whet her the nationalisation should be shown to be justified
by the actual effectuation of the avowed objectives of such
national i sati on--the ~choi ce between the pragmatic and the
doctrinaire approaches--is concluded and no |onger avail-
able. In Akadasi 'Padhan v. State of Orissa and Os., AR
1963 SC 1047 this debate on the phil osophy of nationalisa-
tion is concluded. was hel d:

R Broadly speaking, this
di scussion discloses a difference in approach
To the socialist, nationalisation or State
ownership is a matter of principle and its
justification is the general notion of socia
wel fare. To the rationalist,” nationalisation
or. State ownership i's a natter of expediency
domi nated by considerations of economic effi-
ci ency and i ncreased out put of
production ..... 1.

R The anmendnent nade by the
Legislature in Art. 19(6) shows that according
to the Legislature, a law
581
relating to the creation of —State nonopoly
should be presuned to be in the interests of
the general public ...... "

R In other words, the theory
underlying the anendnent in so far as it
relates to the concept of State monopoly, does
not appear to be based on the pragmatic. ap-
proach, but on the doctrinaire approach ~ which
soci ali smaccepts ..... "

Indeed, in the United States of - Anmerica
after the hey-days of the substantive due
process, the Suprene Court in 1963 in Ferguson
v. Skrupa, 372 US 726 said:

"We refuse to sit as a ’superlegis-
lature to weigh the wisdom of |egislation’
and we enphatically refuse to go back to the
time when courts used the Due Process d ause
"to strike down state laws, regulatory of
busi ness and industrial conditions, because
they may be unwi se, inmprovident, or out of
har nony with a particul ar school of
thought’ .....

Whet her the legislature takes for its textbook
Adam Smith, Herbert Spencer, Lord Keynes, or
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sone other is no concern of ours."
(Enphasi s Suppl i ed)

18. Equally wuntenable is the contention based on the
assunption that imrediately upon the exercise of the option
to purchase, the proprietory-rights of the Tinsukhia Conpany
in relation to the undertaking stood transformed into, and
was crystalised in the formof, a nere actionable-claimor a
"chose-in-action" and that, therefore, what was sought to be
acquired by the present |egislative-neasure was nerely a
"chose-in-action". It was contended that no public purpose
is achieved by the acquisition of a "chose-in-action". This
needs exam nation of the |egal character and incidents of
the consequences that flow fromthe exercise of the option
to purchase under the 19 10 Act. The contention presupposes
that contenporaneous with the service of the notice on the
i censee, the proprietory-rights of the licensee in relation
to the undertaking, proprio-vigore, get transfornmed into a
mere "chose-in-action®. This consequence does not flow from
the pro: visions of 1910 Act. In Fazilka Electric Supply
Conpany. Limted v. The Conmissioner of Inconme-Tax, Delhi,
[1962] Supp. 3 SCR 496 this court, referring to the nature
of the transaction energing fromthe exercise of the option
sai d:

582

"I't nmerely provides for an option of
purchase to be exercised on the expiration of
certain periods agreed to between the parti es,
and 'section 10 further provides that in an
appropriiate case Government nmay ‘even forego
the option. This section does not provide for
a conpul sory purchase or conpul sory . acqui si -
tion without reference toand independently of
any agreenent by the licencee." (See Page
505).

(Enphasi s Supplied)

In Gujarat Electricity Board v. Shantil al
[1969] 1 SCR 580 referring to the | egal conse-
guences that ensue by a nere exercise of the
option, it was held:

" .... that the right to purchase
the undertaki ng accrues only at the expiration
of the period of licence butfor exercising
that right, the authority nust make its el ec-
tion within the period prescribed in sec. 7(4)
and issue a notice as required by that sub-
section ..... "

(Enphasi s Suppl i ed)

That the right, title and interest of the
licensee in the wundertaking does not get
transferred to the Board or the State, as the
case may be, inmediately upon the nmere exer-
cise of the option to purchase is further
clear fromwhat is inmplicit in the observa-
tions of this Court in Godra Electricity
Conpany Limted and another v. The State  of
Gujarat and another, [1975] 2 SCR 42 at page
54. The proposition contended for by the
Learned Additional Solicitor General in that
case was noticed thus:

"In support of the contention that
when once the notice exercising the option to
purchase the undertaki ng has been served, the
licensee has no further right to carry on the
busi ness, the Ilearned Additional Solicitor
CGeneral placed reliance on the decision of
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this Court in Kalyan Singh v. State of U

This Court held that the exercise of the
option woul d have no such effect on the licen-
see’s right to carry on his business until the
undert aki ng was actually taken over and paid-
for. It was hel d:

"A licensee cannot be told that he
has no right to carry on the business unless a
valid purchase is nade at the expiry of the
period .....
583

"A\\-.... Adm ttedly, the wundertak-
ing belonged to the Iicencee and if delivery
of the undertaking is to be taken by the State
El ectricity Board, the purchase price nust be
paid- before the delivery or, there nust be a
provision for payment of interest on the
purchase price for the period during which
payment is withheld. Oherwise, the I|icence
will not cease to have operation and the
licensee wilt be entitled to carry on the
busi ness." (See Page 54).

The contentions that i mediately upon the exercise of
the option, ipso-facto, the relationship between the parties
get transforned into one as between a Debtor and a Creditor
and that the interest of the Iicenseein the undertaking
becomes an "actionableright", or a "chose-in-action" and
that no public-purpose could be said to be served by the
acquisition of a "chose-in-action" are all out of place in
this case.

19. It is not necessary, therefore, to go ‘into the
guestion whether a "chose-in action" can at all be acquired.
Certain observations of this Court in Madan Mhan Pathak v.
Union of India and O's., [1978] 3 SCR 334 do suggest  that
"chose-in-action" could also be acquired. It will also not
be necessary to go into the |egal concept of a "chose-in-
action" in Indian law and its distinctiveness ‘from the
principles in English | aw
WIllians on "Personal -property” refers to "chose-in-action"
t hus:

. anot her inportant distinction
exi sts anong personal things. Such things are
said to be in possession or in action; or they
are called, in law French, chosesin posses-
sion or choses in action. Choses in possession
are nmovabl e goods, of which their ~owner has
actual possession and enjoynent, and which he
can deliver over to another upon.a gift or
sale; tangible things, as cattle, clothes,
furniture, or the like "

"The termchoses in action appears
to have been applied to things, to recover or
realise which, if wongfully wthheld, an
action nust have been brought; things, in
respect of which a man had no actual posses-
sion or enjoynent, but a nere right enforce-
able by action. The nost inportant persona
things recoverable by action only were
584
noney due from another, the benefit of a
contract and conpensation for a wong;
and .these have al ways been the nost prom nent
choses in action, though not the only things
to which the termhas been applied .....
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"(see page 29 and 30)

I ndeed, in English law the difficulties in the
precise definition of chose-in-action arise
out of the fact that the neaning attributed to
the expression has been expanded fromtinme to
time by judicial decisions and the principles
pertaining to the concept did not develop on
any logical or scientific basis.

WS. Holdsworth also refers to this diffi-
culty in apprehending the precise incidents of
the concept of a "chose-in-action":

"It is sonetimes difficult to ascer-
tain the sense in which the |legislature has
used the term’chose-in-action 'we have seen
that Bankruptcy Act affords one illustration
and, as we can see fromthe case of Edwards v.
Dicard the nodifications introduced by the
Courts ~have sone tines occasioned a simlar
difficulty. Sone of these difficulties m ght
be ~perhaps mtigated by a codifying Act, for
which there i's plenty of material. But, it is
probabl e that a branch of the | aw which cones
at the nmeeting place of the law of property
and the |aw of obligation can never be any-
thing but difficult to fornulate and apply."
(Enphasi s Suppl i ed)

(See: "The History of the treatnent
of chose-inaction by the conmon law':- Vol.
33--Harvard Law Revi ew 997 at 1030).

20. Petitioners, however, placed strong
reliance upon a decision of the Calcutta High
Court in Bihar State Electricity Board V.
Patna Electricity Supply Co.  Ltd., AIR 1982
Cal. 74 and in particular on the follow ng
observations of ‘the Division Bench of the High
Court in para 22:

L The purported acquisition
of part of the debt or chose in action by
Sections 2(ii) and 3 of the Bihar Act 7 of
1976 with retrospective effect is, therefore,
wi t hout any public purpose. Sections 2(ii) and
3 also do not provide for payment of conpensa-
tion. In the circunmstances, it must be
585
held that Sections 2(ii) and 3 of = the Bihar
Act 7 of 1976 are ultra vires Art. 31(2) of
the Constitution."

It is not necessary to consider the correctness of this
pronouncenent in view of the circunstance that even to the
extent the decision goes it is distinguishable. On 5.1,1973,
the Electricity Board exercised its option to purchase the
undert aki ng. On 2.2.1974, the Board paid a sum of
Rs. 36, 00,000 "on-account" to the |licensee. On 6.2.1974,
possessi on was taken. On 2.2.1974, O dinance 50 of 1974 was
promul gated anending Section 7A of the 19 10 Act reducing
the price payable under Section 7A to the book-value of the
assets. This Ordinance was renewed by two successive ordi-
nances No. 83 of 1974 and 123 of 1974. The last ordinance
was replace by Bihar Act 15 of 1975. On 10.2.1976, the
Indian ’'Electricity (Bihar Arendnent) Act 7 of 1976 was
brought into force validating the substitution of Section 6
and 7A, nmade by Bihar Act 15 of 1975 with retrospective
effect from2.2.1974. The Validating Act sought to affect
the rights and obligations of the parties retrospectively.
The Hi gh Court was persuaded to the view that the purported
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acquisition, wvirtually, pertained to the debt or "chose-
i naction" and not the undertaking itself. It is, therefore,
not necessary to consider the submissions of the |earned
counsel for the respondent that it does not |ay down the |aw
correctly in as much as the arguments based on Article 31-C
were neither advanced nor considered in that case.

It requires, therefore, to be held that the inpugned
legislation viz., Assam Act X, 1973, was broughtforth for
securing the principles contained in Article 39(b) of the
Constitution and is protected under Article 31-C. The anend-
ment made to the provisions of the Indian Electricity Act,
1910, by Assam Act | X of 1973, amending the basis for quan-
tification of the anount payable in the case of a statutory
purchase pursuant to the exercise of the option in terns of
the licence would apply to and govern cases of statutory-
sal es and woul d not assune-any immateriality in this case as
the Assam Act X of 1973 is itself--as we have held--a valid
pi ece of legislation

22. W find, therefore, no substance in the contentions
(a) and (‘b) urged by the petitioner.

23. Re. contention (O:

This pertains to the question whether the principles
laid down in the Act for determ nation of the "anount"
payabl e for the acquisition
586
are so arbitrary as to render the "amount" unreal and nerely
illusory. This contention would not, in1aw be available to
the petitioners inasnmuch as the | aw providing for the acqui-
sition has the protection of Article 31-C of the Constitu-
tion. The argunments of Shri Soli” J. Sorabjee in regard to
the alleged "illusory" nature of the "anmount" presupposes
and proceeds on the prem se that the inpugned | aw does not
have the protection of Article 31-C.- Now that we have held
that Article 31-Cis attracted, the argunment in regard to
the alleged illusory nature of the anpbunt does not survive
at all.

24. shri Rangaraj an, however, contended that /notwith-
standing that a |law has the protection of Article 31-C, the
guestion would yet be justiciable under Article 31(2), as it
then stood, if the "amount" is illusory or the principles
for its determnation arbitrary. To support this,  somewhat
difficult, proposition Shri Rangarajan relied upon certain
observations of Chandrachud, J. in the Keshavananda case;
whose inmport and inportance, according to the | earned coun-
sel, has not been fully and properly conprehended in subse-
guent cases. The passages relied upon are:

" But to say that an anount
does not bear reasonable relationship with the
market value is a different thing from 'saying
that it bears no such relationship at/ all
none what soever. In the |ater case the paynent
becormes illusory and may come within the anbit
of perm ssible challenge." (See para 2 137 at
page 2051 of AIR 1973).

. Courts would have the
powers to question such alawif an anount
fixed thereunder is illusory; if the princi-
ples, if any are stated, for determining the
amount are wholly irrelevant for fixation of
the amount; if the power of compul sory acqui-
sition or requisition is exercised for a
collateral purpose; if the |aw offends Consti -
tutional safeguards other than the one con-
tained in Article 19(1)(f); or if the law is
in the nature of a fraud on the Constitution
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". (See: para 2138 at page 2051 of AIR 1973).
These observations. Sri Rangarajan says,

were intended to govern even a |aw which had

the protection of Article 31-C. Shri Rangara-

jan also relied upon certain observations of

Fazal Ali, J. in State of Tam | Nadu v. L. Abu

Kaur Bai AIR 1984 SC 326 which say:

"87. Thus, so far as this aspect of the matter

is con-

587

cerned, two conclusions broadly energe:

(1) that in view of the express
provi sions of Article 31-C which excludes Art.
31(2) also where a property is acquired in
public interest for the avowed purpose of
giving effect to the principles enshrined in
Art. 39(b) and (c), no conmpensation is neces-
sary and Art. 31(2) is out of the harms way,
and

(2) that even if the |l aw provides for
conpensation, the courts cannot go into the
detail s or adequacy of the conpensation and it
is sufficient for the State to prove that the
conpensati on was reasonabl e and not nonstrous
or illusory so as to shock the conscience of
the court."

(Enphasi s of counsel)

Sri Rangaraj an woul d say that the observations enpha-
sised woul d show that ‘even if Article 31-C was attracted yet
the State should show that compensati on was reasonable and
not illusory.

We are afraid, these passages are quoted out of ' context
and, if properly understood, were not intended to' support
the proposition now propounded by Shri Rangarajan. |ndeed in
the Keshavananda case itsel f Chandrachud J. referring to the
effect of Article 31-C observed:

" In fact article 31-Cis /a |logi-
cal extension of the principles underlying
article 31(4) and (6) and article
1A The true nature and char-
acter of article 31-Cis that it identifies a
class of legislation and exenpts it from the
operation of articles 14, 19 and 31 .......«

(1973 supp. SCR 1 at 995)
Khanna J. observed in that case:

Both articles 31A and 31Cdeal wth
right to property. Article 31-A deals wth
certain Kkinds of property and its effect’ is,
broadly speaking, to take those kinds of
property fromthe persons who have rights in
the said property. The objective of ‘article
31Cis to prevent concentration of wealth and
means of production and to ensure the distri-
buti on of ownership and control of the materi-
al resources of the community for the comon
good. Article
588
31C is thus essentially an extension of the
principle which was accepted in article
31A ...... "(page 743)

Beg, J said:

"Article 31-C has two parts. The
first part is directed at renoving | aws passed
for giving effect to the policy of the State
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towards securing the principles specified in
clause (b) or clause (c) of Article 39 of the
Constitution fromthe vice of invalidity on
the ground that any such law "is inconsistent
with or takes away or abridges any of the
rights conferred by Articles 14, 19 and 31 of
the Constitution." ...... the effect of
invalidity for alleged violations of Articles
14 or 19 or 31 would vanish so long as the |aw
was really neant to give effect to the princi-
ples of Article 39(b) and (c) ...... "

In State of Karnataka v. Ranganath Reddy,
[1978] 1 SCR 641 this Court had occasion to
observe:

Y ..\ - For the purpose of deciding
the point which fails for consideration in
these appeals, it will suffice to say that
still the over-whel mng view of the mpjority
of judges in Kesavandanda Bharati’'s case is
that the anount payable for the acquired
property either fixed by the Ilegislature or
deternmined on -the basis of the principles
engrafted in the | aw of acquisition cannot be
whol Iy arbitrary and illusory. Wen we say so
we are not taking into account the effect
of Article 31-Cinsertedin the Constitution
by the 25th Anendrment (leaving-out the invalid
part ‘as declared by the mgjority)." (p. 653)
(Enphasi.s Suppl i ed)

In Sanjeev - Coke Manufacturing Co. V.
Bharat Coking Coal Conpany Lt., [1983] 1 SCR
1000 this Court said:

R To accept the subnission of
Shri Sen that a | aw rounded on discrimnation
is not entitled to the protection of Article
31-C, as such a law can never be said to be to
further the Directive Principle affirnmed in
Art. 39(b), would indeed, be, to use a / hack-
neyed phrase, to put the cart before the
horse. If the |aw nade to further the Direc-
tive Principle i S necessarily non-discrimna-
tory or is based
589
on a reasonable classification, then such 1aw
does not need any protection such as that
af forded by Art. 31-C. Such | aw woul d be valid
on its own strength, with no aid from Art.
31-C. To nmake it a condition precedent that a
|aw seeking the haven of Art. 31-C nust be
non-di scrimnatory or based on reasonabl e
classification is to make Art. 31-C -meani ng-
less ...... " (p.1019)

"W are firmy of the opinion that
wher e Art. 31-C cones in Art. 14 goes
out .... " (p. 1021)

What applies to Article 14 would equally
apply to Article 31 (as it then stood before
its deletion by the Constitution Fortysecond
(Amendrent) Act, 1978).

In State of Tam| Nadu v. L. Abu Kavur
Bai, AIR 1984 SC 326 on which Shri Rangaraj an
relied, Fazal Ali J. categorily said:

“"I't is manifest froma bare reading
of the newy added Art. 31-C that any |aw
ef fectuating the policy of the State in order
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to secure or conmply with the directive princi-
pl es specified in clauses (b) and (c) of Art.
39 would not be deened to be void even if it
is inconsistent with or violates Articles 14,
19 or 31 ..... "
(P. 332)
In the sane case Fazal Ali J. further said:
“ .... If, once the conditions nmentioned in
Article 31C are fulfilled by the law, no
guestion of conpensation arises because the
said Article expressly excludes not only Arti -
cles 14, and 19 but also 31 which, by virtue
of the 25th anendnent, had replaced the word
"anmpount’ for the word 'conpensation’ in Arti-
cle 31(,2) ..... "

(p. 334)
(Enphasi s suppl i ed)

Sri_-Rangar aj an cannot, therefore, draw any
sustenance from Fazal Ali J. for his argunent.
Sri~ Rangarajan then placed reliance on the
fol | owi ng observa-

590
tions of Krishna Iyer J. in Gaalior Rayon v.
UL, [1974] SCR 1671

" the legislature is expected
except /in exceptional socio-historical set-
ting, to provide just paynent for the deprived
persons. To exclude judicial reviewis not to
bl ock out the beneficient provisions of Arti-
cles 14, 19 and 31."
(p. 695)

But we see nothing in these observations which can |end
support to justiciability of an alleged violation of Article
31 by a law protected under Article 31-C. ldeally, perhaps,
it may not be just to deprive a reconpence that is just and
fair, in all cases. But that is not to say that even under a
| aw whi ch has the protection of 31-A or 31-C, the adequacy,
or justness or fairness of the conpensation would, yet, be
justiciable.

The contention of Shri Rangarajan in our  opinion, is
whol Iy unsupportable. Indeed, the purpose of Article 31-C
is, anpbngst others, to exclude Article 31, as it then stood.
The effect of accepting Sri Rangarajan’s contention would be
to let in Article 31 by the backdoor, frustrating the very
object of Article 31-C and to unsettle the law laid down in
a series of authoritative pronouncerments of this Court. The
contention really, is not available to the petitioners at
all.

26. Even if the inpugned | aw did not have the protection
of Article 31-C, a hypothesis on which contention (c) is
based, the adequacy or inadequacy of the amunt- is not
justiciable. The limtations of the courts’ scrutiny explic-
it in Article 31(2), are referred to by Mathew J. in the
Keshavananda case

" the word "anbunt’ conveys no
idea of any norm It supplies no yard-stick
It furnishes no neasuring rod. The neutra
word 'anmount’ was deliberately chosen for the
purpose. | am unable to understand the purpose
in substituting the word *anmount’ for the word
"conpensation’ in the sub-article unless it be
to deprive the Court of any yard stick or norm
for determ ning the adequacy of the anpbunt and
the rel evancy of the principles fixed by |aw
(para 1765)
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Referring to what mght, yet, be open to
judicial scrutiny, under

591

Article 31(b), Shelat and G ower, JJ observed
in the Keshavananda case:

" But still on the | ear ned
Solicitor General s argunent, the right to
receive the amount continues to be a fundanen-
tal right. That cannot be denuded of its iden-
tity. The obligation to act on sone principle
while fixing the anobunt arises both from
Article 31(2) and fromthe nature of the
| egi sl ative power for, there can be no power
which permits . in a denocratic systeman arbi-
trary use of power."

"But the normor the principle of
fixing or determining the 'anbunt’ will have
to be disclosed to the Court. It will have to
be satisfied that the 'amount’ has reasonabl e
relationship wth the value of the property
acquired or-requestioned and one or nore of
the relevant principles have been applied and
further that the "anmpunt’ is neither illusory
nor it has been fixed arbitrarily, nor at such
a figurethat it neans virtual deprivation of
the right under Article 31(2). The question of
adequacy or inadequacy, however, cannot be
gone into."

Justi ce Chandrachud observed:

"The specific obligation to pay an
"armount’ and in-the alternative the use of the
word ’'principles’ for determination of that
amount must nmean that-the -ampunt fixed or

deternmined to be paid cannot be illusory. |If
the right to property still finds a place in
the Constitution, you cannot nmock at the man
and ridicule his right. You cannot tell him

"I will take your fortune for a farthing ."

27. Al the sane, the concept ~ of "Book-
Val ue" is an accepted accountancy concept of
value. It cannot be held to be illusory.

In Eswari Khetan Sugar Mlls v. State of
U P., [1980] 3 SCR 331 at page 359 it has been
held that even the concept of "witten down
val ue" which is nore di sadvantageous to the
owner than the "Bookval ue" is not irrelevant:

. This Court has in terns

accepted that paynment of conpensation on. the
basis of witten down val ue cal cul ated accord-
ing to the incone-tax |law for used

592
machinery is not irrelevant as a principle for
det er m ni ng conpensati on. That principle

appears to have been adopted for val uing used
machi nery though the | egislation fixes conpen-
sation payable to each undertaking in round
Sum . ....

28. Accordingly, even if the inpugned | aw had no protec-

tion of Articl
are appli ed,
said that the

e 31-C and tests appropriate to and avail able
n the circunmstances of this case, it cannot be
principles envisaged in the inpugned |aw | ead

to an "amunt" which can be called wunreal or illusory.

Contention (c)
petitioners.

is accordingly held and answered agai nst the

29. Re: Contention (d):
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This point is again, available only if the inpugned |aw
is outside Article 31-C. The contention that "Service Lines"
which are expressly excluded fromthe valuation do consti-
tute the property of the licensee and their exclusion from
val uati on woul d nake the principles for deternination of the
"anpunt’ arbitrary does not have nmuch to comrend it.
Lear ned-counsel for the petitioner placed reliance on the
definition of "works’ in Section 2(n) of the 1910 Act and on
t he pronouncenent of this Court in Calcutta Electric Supply
Corporation v. Conmissioner of Walth-tax, [1972] 1 SCR 159.
The question in that case was whether in the conputation of
net wealth of the licensee, the "Service-lines" should be
i ncluded. That was a converse case where the |licensee rely-
ing upon the statutory provisions of the Electricity Act
contended that "Service-lines" were not a part of his
weal th. This Court negatived that contention for purposes of
assessment to wealth tax: Learned counsel placed some store
by this pronouncenent to contend that the exclusion of this
"weal th’ fromwvaluation is arbitrary.

But, ‘in our opinion, the pronouncenent relied upon does
not advance petitioners’ case on the point. Wile it is true
that the expression 'works' in Section 2(n) of the 1910 Act
includes ’'Service-lines', “the reason why ' Service-lines’
could justifiably be excluded from val uati on for purposes of
determ nation of the *anount’ is indicated in page 166 the
report:

"It is true that in- view of Sec.
7(A)(2) of the Electricity Act, in computing
the market val ue of the undertaking sold under
sub-section (1) of section 5 of that Act the
val ue of —service |lines which had been con-
structed at the expense
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of the consuners will not be taken into con-
sideration. The reason for this provision is
obvious. It will be the duty of the new licen-

see to not only nmaintain and repair those
lines but also to replace them when they
becone unservi ceabl e.”

Under the |aw when a requisition is made by an intend-
i ngconsuner for electrical-energy, the licensee has _an
obligation tOlay down Service-lines. But, according to the
provisions the entire cost of service-line is not required
to be borne by the licensee. The licensee is entitled to
call upon the consuner to pay part of the cost of service-
[ine--which may in a given case anbunt to a substantia
part--in accordance with the provisions in the Schedule to
the Electricity Supply Act.

Dealing with a simlar provision the Gujarat H gh  Court
in Dakor-Unreth El ectricity Conpany Ltd. v. State of
Gujarat, ( 13 CGujarat Law Reporter 88 at page 106) hel d:

. The question is whether
the exclusion of such service lines from the
valuation can be said to have rendered the
principle of conpensation irrelevant or inap-

propriate. W do not think so ....... The
petitioner is not constituted .the owner of
these service lines for all purposes. More-

over, even after the purchase, these service
lines would continue to be utilised for sup-
plying electrical energy to the consuners who
paid for them It would be nost inequitable in
these circunstances to provide for payment of
conpensation to the petitioner for t hese
service lines. There is no reason in logic or
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principle why the petitioner should be all owed
to mmke unjust and wundeserved profit from
transfer of these service lines for which it
has pai d not hi ng and which are not the product
of its own labour ..... "

This reasoning, if we may say so with respect, is sound
and shoul d be accepted. Contention (d) is, therefore, insub-
stantial and is answered agai nst the petitioners.

30. Re: Contention (e):

The apprehensions of the petitioners on this point is
that while under Section 9(1)(i) of the inpugned Act X of
1973, Gover nment
594
would be entitled to deduct fromthe "anount’ such sums as
remain in the "Tariffs and Devidend Control Reserve";
"Conti ngency- Reserve"  and the "Devel opnent Reserve", in so
far as such anobunts have not been paid over by the |icensees
to the Governnment, the provision, however, does not take
into account and provide for cases where such reserves are
invested " in 'fixed assets’ and as such "fixed assets" vest
in the Governnent under the Acquisition. There woul d, there-
fore, it is urged be, a duplication of the liability of the
licensee on this score, in the sense that while the "Re-
serves” in the formof fixed-assets vest in the Governnent,
the licensee is /still exposed to the liability for the
deduction of the anount shown in the accounts. Section
9(1) (i) provides:

"Deductions  fromthe Goss anount:
The Government shall be entitled to deduct the
foll owing suns fromthe gross anount payable
under this Act to the |icensee.
(a)
(to)
(h) Ormitted as unnecessary

(i) The anounts remaining in tariffs
and dividends control reserve, contingencies
reserve and devel opnent reserve, in so far as
such anpunts have not been paid over by |icen-
see to the Governnent;

(k) Omtted as unnecessary

On a reasonabl e construction, the expressions ' anpunts
remaining’ and 'in so far as such anounts have not been paid
overl’ necessarily exclude any such duplication of the -ac-
countability of the licensee for these 'Reserves’. |f any
part of the reserves is invested in "fixed assets" and the
reserves in the formof such "fixed assets" are takenover by
the CGovernment pursuant to the acquisition, what remains to
be accounted for by the licensee is only the ’'anounts re-
maining’ in the pertinent accounts. The liability of the
i censee for deduction of the ’'Reserves’ fromthe ' amount’
woul d arise only if the balance remaining in those accounts
are not paid. Indeed, Dr. Shankar Gnhosh, |earned counsel for
the State of Assam submitted that this is the correct
interpretation to be placed on Section 9(1)(i) of the Act.
Wth this construction of the provision, the contention of
the petitionerconpany on this point, does not survive.
595

31. The other contention raised under this point is that
the property of the |licensees represented by the unexpired
portion of the licence has not been taken into account in
conputing the anount payable for the acquisition. As already
i ndi cated, the |aw having the protection of Article 31C the
contention is not available at all
Section 7(3) of the impugned Act provides:
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"I'n the case of an undertaking which
vests in the Governnent under this Act, the

licence granted to it under Part Il of the
Electricity Act shall be deemed to have been
terminated on the vesting date and all the
rights, liabilities and obligations of the

i censee under any agreenent to supply elec-
tricity entered into before that date shal
devol ve or shall be deened to have devol ved on
t he Government:

Provided that where any such agree-
ment is not in conformty with the rates and
conditions  of supply approved by the Govern-
nent and in force on the vesting date, the
agreenent -~ shall be voidable at the option of
t he Government .

This provisionis a part of-a scheme of nationalisation
and is protected by Article 31C

32. Contention  (e) is accordingly held and answered
agai nst t'he petitioners.

33. Re: Contention (f):

This contention pertains to the liability of the |Iicen-
see under Section 11(3) of the Act in respect of the ampunts
payable to enployees retrenched by the Governnent or the
"Board’” as the case may be, within one year fromthe vest-
ing-date after the take-over. Section 11(3) provides that if
the Board or the Government, as the case may be, retrenches
any enployee within.a period of one year fromthe vesting-

date, the liability for the amounts payable to the re-
trenched enpl oyee shall be deducted fromthe " amunt’. This
provision, it is contended, inposes a liability which is

arbitrary. Dr. Shankar Ghosh subnmitted that this point is
purely acadenic inasnmuch as there has been no such case of
retrenchnent. Dr. Ghosh further submitted that the provision
i s not unreasonabl e because in the case of enpl oyees so
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retrenched, the anpbunts payable would substantially relate
to the period during which the enpl oynent subsisted / under
the licensee and that it is not unreasonable to take this
circunstances into account in continuing the licensee's
l[iability which would, even otherw se, be substantially be
that of the-licensee. 'On a consideration of the matter,” we
are inclined to the view-even if this question is justicia-
bl e--that the provision is not unreasonable or arbitrary  as
it envisages the continuance of a liability ~which was,
ot herwi se, substantially that of the licensee. There is no
merit in this contention (f) either

34. Re: Contention (Qg):

The grievance of the petitioners on this aspect, we
are afraid, proceeds on a total msconception of the effect
of the statutory provisions. The contention, in substance,
is that while certain liabilities of the |licensee ‘arising
out of its Quondam business-operations are not expressly
taken-over by the CGovernnent and are-declared to be the
subsisting and continuing liabilities of +the |Iicensee,
however, Section 9(7) authorises the deduction of sone of
those very liabilities fromthe "anmount’ without a corre-
spondi ng statutory obligation on the part of the GOvernment,
in turn, to pay the sane to the creditors on whose account
and for whose benefit the deductions are made and without
providi ng an express statutory discharge to the petitioners
in that behal f.

There is no substance in this contention. The |egisla-
tive intention is plain and manifest. Though sone of the
liabilities arising out of the conduct of the |icensees’
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busi ness prior to vesting are not taken over by Governnent,
sone of those liabilities are, yet, authorised to be deduct-
ed from the anpbunt. The purpose of this provision is too
obvious to require any statutory declaration of the obliga-
tions that arise in |aw and are attendant upon these suns
comng to the hands of and retained by the Governnent. Quite
obviously, the provision is not intended for an unjust
enrichment in the hands of Governnent. The purpose is obvi-
ously to facilitate recovery of certain types of debts ow ng
to public institutions etc., and the deduction is for the
benefit of those creditor-institutionS. Government would,
plainly, be wunder a legal obligation to pay the suns so
deducted to the concerned creditors. The provisions of the
Statute nust be read along, and in consonance, wth the
general principles of I'aw which inmport such obligations on
the part of the Government and an inplied corresponding
di scharge to the petitioners to the extent of such deduc-

tions in their liabilities. There is a resulting, statuto-
ry-trust i'n the hands of the Gov-
597

ernment to pay the sunms so deducted to the respective credi-
tors, even in the absence of express provisions in this
behal f in the Statute the general principles of |aw operate.
As a matter of construction it requires to be held that
these obligations /and consequences follow. There is really
no justifiable grievance on this score. Contention (g) is,
accordi ngly, held and answered agai nst the petitioners.

35. Re: Contentions (h) and (i)~

These two contentions pertain to the machi nery envi saged
by and set up under the inpugned |aw for - resolution of
di sputes on questions essential for the determ nation of the
amount in accordance with the provisions of 'the Act. The
contention of the petitioners, in substance, is that there
is no machinery set up under the Act to determine the
amounts under Section 9(c), (d)and (e) and to assess the
| oss referred to in Section 8.

The Oher contention on the point is that the /arbitra-
tion clause is a limted one and is confined only  to dis-
putes in four areas specifically enunmerated in clauses (a)
to (d) of sub-section (1) of Section 20 of the Act.

These |acunae in the Statute, it is contended, render-
the schene of the Act for the determ nation of the ’'Anpunt’
unr easonabl e and the scheme of the "Act’ in relation to the
determ nation of the 'Goss Anount’, the deductions to - be
made therefrom and the assessnment of the ’amount’ payable
for the acquisition, unworkable.

36. The Courts strongly | ean against any construction
whi ch tends to reduce a Statute to a futility. The provision
of a Statute nust be so construed as to make it effective
and operative, on the principle "ut res magjis valeat/ quam
periat". It is, no doubt, true that if a Statute “is abso-
lutely vague and its |anguage wholly intractable and | abso-
lutely neaningless, the Statute could be declared void for
vagueness. This is not in judicial-review by testing the |aw
for arbitrariness or unreasonabl eness under Article 14; but
what a Court of construction, dealing with the | anguage of a
Statute, does in order to ascertain from and accord to, the
Statute the meaning and purpose which the |egislature in-
tended for it. In Manchester Ship Canal Co. v. Manchester
Racecourse Co., [1904] 2 Ch. 352 Farwell J. said:

"Unl ess the words were so absol utely

sensel ess that | could do nothing at all with
them 1| should be bound to find
598

some meaning and not to declare themvoid for
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uncertainty." (See page 360 and 361)

In Fawcett Properties v. Bucki ngham Coun-
try Council, [1960] 3 All ER 503 Lord Denning
approving the dictumof Farwell, J. said:

"But when a Statute has some nean-
ing, even though it is obscure, or severa
nmeani ngs, even though it is little to choose
between them the Courts have to say what
neani ng the Statute to bear rather than reject
it as anullity." (Vide page 516)

It is, therefore, the Court’s duty to make
what it can of the Statute, knowing that the
Statutes are neant to be operative and not
i nept and that nothing short of inpossibility
should allow a Court to declare a Statute
unwor kable. ~In Witney v. Inland Revenue
Conmi'ssi oner, [1926] AC 37 Lord Dunedin said:

"A Statute is designed to be worka-
ble, and the interpretation thereof by a Court
should be to secure that object, unless cru-
cial omssion or clear direction nmakes that
end unattainable." (vide page 52)

37. On consideration of the Statute on hand, it is not
possi ble to subscribe tothe view that the inpugned | aw has
not envi saged any nachinery for the due ascertai nnent of the
suns referred to in clauses (c), (d) and (e) of Section 9
whi ch require, on such ascertai nment and quantification, to
be deducted fromthe gross ampunt. Section 10 enjoins upon
the CGovernment to appoint a person havi ng adequate know edge
and experience in matters reling to accounts "to assess the
net anpunt payable under this Act by the Governnment to the
licensee after making the deductions nmentioned in  Section
9". Sub-Section (2) of Section 10 provides that the Specia
Oficer my call for the assistance of = such Oficer and
staff of the Governnment or the Board or the undertaking as
he may deemfit "in assessing the net anountpayable". These
provi sions, contenplate the determnation by the Specia
Oficer, who is constituted as a statutory authority /under
the Act, of the net ampbunt payable. The functions of the
Special Oficer include an exam nation of the correctness of
all the determ nati ons nade by the Governnent in the natter
of the deductions, except where Government —is statutorily
specially constituted as an appellate authority in respect
of certain matters under the Act.

The Proviso to Sections 8 and 9 envi sages prior notice to be
599

issued to the licensee by the Governnent to show cause
agai nst any deduction proposed to be made under Section 8 or
9, as the case may be, within the period specified in the
Provi sos. Even after the Governnment so makes such determ na-
tion of the amounts which, according to it, are deductible
from the gross anount, such determination would not be
final. The assessnent of the net anpbunt payable to the
licensee wll have to be nade by the "Special Oficer". It
is reasonable to construe that the decision of the Govern-
ment both wunder Sections 8 and 9 arrived at, even after
giving an opportunity to the |licensee of being heard, would
not be final, but the final deternmination will have to be
made by the "Special -Oficer" appointed under Section 10 of
the Act. Section 10(1) and (2) of the Act must be so con-
strued as to enable the "Special-Oficer" to take into
account the determ nations respecting the deduction under
Section 9 and 10 of the Act nade by the CGovernnent and take
a decision of his own in the matter. The power to "assess"
the net anount by necessary inplication takes wthin its
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sweep the power to examine the validity of the determ nation
nmade by the Governnent in the matter of deductions from the
gross anount. This power to determine and assess the 'net-
amount’ payable by necessary inplication cover mtters
envisaged in Sections 8 and 9. Though only Section 9 is
specifically referred to in sub-section (1) of section 10,
the |language of sub-section (1) and (2) which enable the
Special Oficer to "assess" the net anmount paybal e woul d, by
necessary inplication, attract the power to decide as to the
validity and correctness of the deduction to be nade under
Section 8 as well. So construed, the provisions of Section
10 would furnish a reasonably adequate nmachinery for the
assessnment of the "net-anmpunt" payable to |icensee.

38. So far as Arbitration is concerned, even after the
decision of the "Special-COficer", there is the further
Arbitral forumto decide disputes in respect of the specific
areas in which disputes are rendered arbitrable under Sec-
tion 20:.

In view of these circunstances, we think the grievance
of the petitioners on these points questions are not sub-
stantial. The points (h) and (i) are-also, accordingly, held
and answered agai nst the petitioners.

39. In the result, for the foregoing reasons all the
contentions wurged by the petitioners in support of their
chall enge to the inpugned legislations fail. The Wit peti-
tions are, accordingly, dismssed; but in the circunstances,
there will be no order as to costs.

G N Petitions dis-
m ssed.
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