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ACT:
| ncone-t ax Act, 1922, s. 10(2)(vi-b), Provi so (b)-

Devel opnent rebate-If can be clained where no separate
reserve created but only transfer to reserves in conpliance
with s. 17 Banki ng Conpani es, Act, 1949.

HEADNOTE

The appellant was a public limted conpany carrying on
banki ng busi ness. For the cal endar year 1958, which was the
previous year relating to the assessnment year 1959-60, the
appel lant clained allowance by way of devel opnment ‘rebate
under proviso (b) of s. 10(2) (vi) (b) amunting to Rs.
1,337,836 in the conputation of its business incomne. The
admtted facts of the case were that during the accounting
year the appellant had transferred a sumof Rs. 6 |akhs from
the profit and | oss account to the reserve fund; this was
sufficient to neet the requirenents of S. 17 of the Banking
Conpani es Act, 1949 as well as of proviso (b) to s. 10(2)
(vi) (b) of the Incone-tax Act, 1922; but no separate
reserve fund as required by proviso (b) to s. 10(2) (vi)(b)
had been created. It was contended by the appellant that as
the transfer to the reserve was sufficient to neet the
requirenents of s. 17 of the Banki ng Conpanies Act, 1949 as
well as proviso (b) tos. 10(2) (vi-b) of the Act, in
substance, if not in form it had conplied wth the
requirenents of law and therefore it was entitled to the
al  owance claimed. The assessing authorities as well as the
Hi gh Court, upon a reference, held against the appellant.
On appeal to this Court.

HELD : The High Court had rightly held that the appellant,
was not entitled to the, allowance by way of devel opnent
rebate claimed. [350 A-B]

The creation of reserve contenplated by proviso (b) to
Expl anation (2) to s. 10(2)(vi-b) is a condition precedent
for obtaining the allowance of devel opnent rebate. The
appellant had admittedly not created any such separate
reserve. [350 D
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The reserve contenplated by s. 17 of the Banking Conpanies
Act, 1949 is a separate reserve. The anpunt transferred to
that reserve cannot be utilised for business purposes. The
reserve contenplated by proviso (b) to s. 10(2)(vi-b) of the
Act is an independent reserve. The anobunt to be transferred
to that reserve is debited before the profit and |[oss
account is made up. That anmount is required to be credited
to a reserve account to be utilised by the assessee during a
period of ten years for the purposes of the business of the
undertaking. The nature of the two reserves are different.
They are intended to serve two different purposes. [350 E-H
Cl.T. v. Veeraswami Nainar and Os., 55, [1.T.R 35
referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 615 of 1967.
Appeal . fromthe judgnent and order dated June 21, 1966 of
the Mdras H gh, Court in Tax Case No. 216 of 1963
(Reference No. 66 of 1966.
349
C. V. Mahal i ngam ~and T. A. Ramachandran, f or t he
appel I ant .,
R N. Sachthey and B. Datta, for the respondent.
The Judgenent of the Court was delivered by
Hegde, J. At the instance of the assessee, ‘the |Incone Tax
Appel l ate Tribunal (Madras Bench) referred to the H gh Court
of Madras a statement of case under s. 66(1) of the Indian
I ncome Tax Act, 1922 (to be hereinafter referred to as the
Act) The Hi gh Court answered one of the questions. submtted
alongwith the statenent of case in favour of ~ the assessee
and the other in favour of the Revenue. The Revenue has not
appeal ed against the decision of the High Court 'to the
extent it went against it but the assessee has brought this
appeal by certificate challenging the correctness of the
view of the |aw taken by the Hi gh Court on question No. 1
submitted for its opinion.
The question of law that we have to consider in this appeals
is :
"Whet her the creation of a reserve i'n
conpliance wth Section 17 of the Banking
Conpanies Act is sufficient conpliance wth
the requirenents of s. 10(2) (vi-b),  proviso
(b) of the Indian Incone-tax Act, 1922".
The authorities wunder the Act as well as the H gh Court
have answered this question in the negative.
The appellant is a public Limted Conpany carrying on
banki ng busi ness. For the cal endar year 1958, the previous
year relating to the assessnent year 1959-60, the appellant
cl ai ned al |l owance by way of devel opment rebate under. proviso
(b) of s. 10(2) (vi) (b) amounting to Rs. 1,37,836/- in the
conput ati on of its business incormre.
The admitted facts of the case are : that during the
accounting year relating to the assessnent year, t he
appel | ant Conpany had transferred a sumof Rs. 6 |akhs from
the profit and | oss account to the reserve fund. This sum
is sufficient to neet the requirenents of s. 17 of the
Banki ng Conpani es Act, 1949 as well as of proviso (b) to s.
10(2) (vi) (b) of the Act; but no separate reserve fund as
required by proviso (b) tos. 10 (2) (vi) (b) had been
creat ed. The contention of the appellant is that as the
transfer to the reserve is sufficient to nmeet t he
requi rements of s. 17 of the Banki ng Conpanies Act, 1949 as
well as of proviso (b) to, s. 10(2) (vi-b) of the Act, in
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substance, if not in form it has
350

conplied with the requirenments of law and therefore it 1is
entitled to the allowance of the rebate claimed. W are in
agreement with the Hi gh Court that the appellant is not
entitled to the allowance by way of devel opnment rebate,
claimed. The rebate under proviso (b) of S. 10(2) (vi-b) is
a concession granted but that concession is nade subject to
fulfilment of certain requirenents. The grant of this
al l owance is made subject to the conditions prescribed in
proviso (b) to Explanation (b) to s. 10(2) (vi-b). The
rel evant portion of that proviso reads
PR an ampount equal to seventy-five
percent of the developnent rebate to be
actually allowed is debited to the profit and
| ass account of the rel evant previ ous year and
credited to a reserve account to be wutilised
by~ himduring a period of ten years for the
pur poses of the business of the undertaking
except......
The creation of the reserve contenplated by this provision
is a condition precedent for obtaining the allowance of
devel opnent rebate. Admi-ttedly the appellant has not
created any such ~separate reserve. Section 17 of the
Banki ng Conpani es Act, 1949 prescribed
"Every / banki ng conpany incorporated in India

shall maintain a reserve fund, -and shall, put
of the net profits of each year and before any
di vi dend is decl ared,. transfer a sum
equi valent to not less than twenty per cent of
such profits to the reserve fund until the
amount of the said fund is equal to the paid
up capital

Expl anati on. - For the purposes of this section,
the expression 'net profits’ shall have the

meani ng assigned to it in sub-section (3) of
section 87C of the I'ndian Conpani es Act, 1913
(M1 of 1913)."
The reserve contenplated by that provisionis -a separate
reserve. The ampunt transferred to that reserve cannot be
utilised for business purposes. The reserve contenpl ated by
proviso (b) to S. 10(2) (vi-b) of the Act is an independent
reserve. The anmpunt to be transferred to that reserve |is
debited before the profit and | oss account is nade up. That
amount is required to be credited to a reserve account-to be
utilised by the assessee during a period of ten years for
the purposes of the business of the undertaking. The nature
of the two reserves are different. They are intended to
serve two different purposes. As observed by the ~-Madras
Hgh "Court in C1l. T. v. Veeraswam Nainar and Os. (1),
t hat the object of the legislature in al 'owi ng a
devel opnent of the assessee’s business from out 'of the
reserve fund is apparent fromthe terns of, the proviso.
The entries in the account books required by the
(1) 551. TR 35
351
proviso are not an idle formality. The assessee being
obliged to credit the reserve fund for a specific purpose,
he cannot draw upon the sanme for purposes other than those
of the business and that ampunt cannot be distributed by way
of dividend. It is also clear fromthe ternms of the proviso
that the transfer to the reserve Fund shoul d be made at the
time of nmaking up the profit and | oss account.
The assessee not having conplied with the requirenments of
S. 10 (2) (vi-b) read with Explanations thereto, he is not
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entitled to claimthe all owance in question.

In the result our answer to the question formul ated above is
in the negative. This appeal is accordingly dismissed wth
costs.

R K P.S. Appeal dism ssed.

(1) 59 I.T.R 42.
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