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ACT:

Madras General Sales Tax Act (9 of 1939) s. 12(2)(1) and
Madras General Sales Tax Rules, 1939, r. 14A-Scope of-If
rule ultra vires the Act.

HEADNOTE:

The respondents submitted return of their turn-over / under
the Madras General Sales Tax Act, 1939, and cl ai med
exenption in respect of certain transactions-on the ground
that they were comm ssion sal es exenpted under the Act. The
Deputy Conmercial Tax Oficer granted the —exenption  and
assessed tax only on the rest of the turn-over. The Deputy
Comm ssioner of Conmercial Taxes, called for the record  of
the case and in exercise of the powers under s. 12(2) (i) of
the Act and r. 14A of the Madras General Sales Tax Rules,
directed fresh enquiry in respect of the exenption, issued a
notice calling upon the assessee to show cause against. the
proposed revision, heard objections and on the basis of
fresh evidence cane to the conclusion that the respondents
did, not act as comission agents but <carried on the
busi ness of outright purchase and sale in respect of the,
entire turnover. He therefore revised the order of
assessment. The assesses’ appeal to the Sal es Tax Appellate
Tribunal was allowed. The State invoked the revisiona

jurisdiction of the High Court. The H gh Court held that in
dealing with a proceeding under s. 12(2), the revising
authority is restricted to the record before the assessing
authority and the order passed on fresh evidence could not
be sustained. It also held that r. 14A which authorised the
revising authority to correct the ampbunt of tax payable
after nmking such enquiry as the authority consi ders
necessary was ultra vires the Act. The State appealed to
the Supreme Court and contended that the Hi gh Court had
erred in declaring the rule ultra vires
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HELD (per Shah and Sikri JJ.) : The order passed by the High
Court declaring r. 14A to be ultra vires should be set aside
and the proceedi ngs remanded to the High Court for disposa
according to law. [613 A]

Under s. 12(2) (i) the revising authority may call for the
record of the order or the proceeding and the record alone
nay be scrutinised for ascertaining the legality or
propriety of an order or the regularity of the proceeding.
If after perusing the record the authority is prima facie
sati sfied about t he illegality or i mpropriety or
irregularity, it may under r. 14A, before passing an order
direct an additional enquiry. The validity of the rule even
though it is directed to have effect as if enacted in the
Act, is always open to challenge on the ground that it is
unaut hori sed But there is nothing in the Act prohibiting the
revising authority from making or directing a further
enquiry before passing an order in revision, once it is
sati sfied on the record about the existence of the
illegality, inpropriety or irregularity. The Act, while
conferring revisional jurisdiction under s. 12, leaves it to
the State CGovernnent by rules franed under s. 19, to
prescribe the procedure to be followed by the authority. A
provision authorising the revising authority to make a
further enquiry for ‘effectively exercising his jurisdiction
nmust be regarded /as a provision validly conferring power
unless it expressly or by clear inplication nullifies, or is
inconsistent wth any provision of the Act. The nmatter
should however be renmanded to the Hgh Court  to mmke an
enquiry whether in the circunstances of the

602

case, the Deputy Conmi ssioner was conmpetent to proceed in
the manner he had done and to pass the order~ in ‘revision
For, while the revisional jurisdictionis not restricted
only to cases of arithnetical errors, it would not invest
the authority with power to llaunch upon enquiries at '|arge
so as either to trench upon the powers which are expressly
reserved by the Act or by the rules to other authorities, or
to ignore the linmtations inherent in the exercise of the
power. [608 F, H 609 A, DE, GH 611 GH 612 A D, H.

Per Subba Rao J. (dissenting) : Rule 14A in-so far as it
confers a power on the revising authority to nake a fresh
enquiry and to determine on the basis of the enquiry the
correct anount of tax payable is void, because, while the
jurisdiction under s. 12(2) is clearly limted to the
scrutiny of the order passed or the proceedings recorded by
the inferior authority, and the scope of the scrutiny is
confined to the question of legality or propriety of the
order or the regularity of the proceedings, the rule
obvi ously enlarges the enquiry beyond the limts prescribed.
[604 605 A-B].

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 466
of 1962.

Appeal by special |eave fromthe judgnent dated Decenber 2,
1959 of the Kerala Hi gh Court in Tax Revision Case No. 1 of
1957.

V. P. Copal an Nanbyar, Advocate-General, Kerala and V. A
Seyi d Muhamred, for the appellant.

A V. Viswanatha Sastri and R GCopal akri shnan, for the
respondent .

SUBBA RAO J., delivered a dissenting Opinion. The Judgnent
O SHAH and SIKRI JJ. was delivered by SHAH J.
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Subba Rao J. | regret ny inability to agree. The facts are
fully stated in the judgnent of ny |earned brother Shah J.

It would, therefore, be enough if only the relevant facts
were stated. The respondents are dealers in pepper and
ot her condinments. For the year 1950-51 they submitted their
return under the Madras General Sales Tax Act, 1939, wherein
they clainmed exenption in respect of certain transactions on
the ground that they were comm ssion sal es exenpted under s.

8 of the said Act. The Deputy Commercial Tax Oficer,

Cannanore (Rural) gave the exenption clained and assessed
the tax on the turn-over relating to transactions other than
those exenpted. The Deputy Comm ssioner of Commrercia

Taxes, Coinbatore Division, called for the record of the
case of the respondents for the said assessnent year, and in
exercise of the powers wunder s. 12(2) (i) of the Act
directed a fresh enquiry in respect of the said exenption.

He issued a notice on February 9, 1956, calling upon the
respondents to show cause agai nst the proposed revision of
assessment . On the basis of fresh evidence, the Deputy
Comm ssioner of Commercial Taxes cane to the conclusion that
the respondents did not act as comm ssion agents

603

but carried on the business of "outright purchase and W" in
respect of the entire turnover. On that finding, he revised
the order of the Deputy Comercial Tax O ficer and assessed
the respondents on a larger turnover.

The short question is whether the Deputy Conm ssioner of
Commer ci al Taxes has jurisdiction under s. 12 (2) (i) of the
Act, read with the relevant rule; r, 14-A to make the order
he did.

It is well settled that a subordinate provision, i f
i nconsistent with the Act, nust give way to the Act.  Though
there is an apparent conflict between a section of the Act
and a rule made thereunder, an attenpt should be nmade to
reconcile them that is to say, the rule may be so construe
d, if the phraseology permts it, as to nake it consistent
with the Act. If it is not possible, the rule /'nust be
struck down.

It is obvious that the rule cannot override s. 12 of the
Act. If s. 12 does not give jurisdiction to the revisiona

authority to nmke a fresh enquiry and decide the case on
nmerits, r. 14-A cannot confer on himsuch power, for r. 14-A
in that event cones into conflict with S. 12 of the Act and
nmust, therefore, yield to it.

This leads us to the question whether- the  revisiona

jurisdiction conferred under s. 12 of the Act enables the
authority concerned to make a fresh enquiry after issuing
notice to the deal er concerned and determ ne the question of
assessment on nmerits. The Act provides for appeals in  sone
cases and revisions in other cases. Under s. 11 (1) of the
Act any assessee objecting to an assessnent made on-hi m may,
within 30 days fromthe date on which he was served with the
notice of assessnent, appeal to such authority as may be
prescribed; wunder s. 11(3), the appellate authority  may,
after giving the appellant an opportunity of being heard,
pass such orders on the appeal as such authority may think
fit. Under s. 12(2) of the Act, the revisional authority
may suo notu "call for and exanmine the record of any order
passed or proceeding recorded under the provisions of the
Act by any officer subordinate to him for the purpose of
satisfying hinself as to the legality or propriety of such
order, or as to the regularity of such proceedi ng, and may
pass such order with respect thereto as he thinks fit." Wen
the Legislature confers a right of appeal in one case and a
di scretionary renedy of revision in another, it nust be
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deened to have created two jurisdictions different in scope
and content. Wen it introduced the famliar concepts of
appeal and revision, it is also reasonable to assunme that
the well-known distinction between these two jurisdictions
was al so accepted by the

604
| egi sl ature. There is an essential distinction between an
appeal and a revision. The distinction is based on

differences inplicit in the said two expressions. An appea
is a continuation of the proceedings; in effect the entire
proceedi ngs are before the appellate authority and it has
power to review the evidence subject to the statutory
[imtations prescribed. But in the case of a revision
what ever powers the revisional authority may or rmay not
have, it has not the power to review the evidence unless the
statute expressly confers on it that power. That linmitation
is implicit in the concept of revision. Section 12 (2) is
no doubt  w derin scope than s.. 115 of the Code of G vi
Procedure. Even sothe revisional authority’'s jurisdiction
is confinedto the question of legality or propriety of the
order or theregularity of the proceedings. The further
[imtation on that jurisdiction is that it can only exercise
the same on the exam nation of the record of any order
passed or proceedi ngs taken by any authority. The section
therefore, not only limts the scope of its jurisdiction but
also defines the material on the basis of which the said
jurisdiction.is exercised. The general expression that the
authority "may pass such order as ~he thinks fit" nust
necessarily be confined to the scope of the jurisdiction
The revisional authority, therefore, cannot travel beyond
the order passed or proceedings recorded by the inferior
authority and nake fresh enquiry and pass orders on. nerits
on the basis of the said enquiry. [If it is not construed in
this manner, the distinction between appeal and revision
woul d be effaced.

Bearing this distinction in mnd l'et nme ook at r. 14-A
Rul e 14- A of the rul es does not nmmke any distinction between
an appellate and a revisional authority. It enmpowers the
revisional authority to issue a notice to a -dealer and
deternmine the correct anount of ‘tax after  mmking such
enquiry as it considers necessary: The sai d rule,
therefore, confers a power |arger than that conferred -upon
the revising authority under s. 12(2) of the Act. Wiile the
jurisdiction under s. 12(2) of the Act is clearly linted to
the scrutiny of the order passed or the proceedi ngs recorded
by the inferior authority and the scope of the scrutiny is
confined to the question of legality or propriety of an
order or the regularity of such proceedings, r.  14-A
obvi ously enlarges the enquiry beyond the limts  prescribed
and pernmits the revising authority to nmake a fresh ~enquiry
and pass fresh assessnent orders on the basis of “the said

enquiry. It is not necessary to particularize what kind of
orders the revising authority can nake and what are the
defects that are conprehended by the expression "legality",

"propriety" and .’'regularity", They are well-known concepts.
But the said defects
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can only be discovered fromthe said record and proceedi ngs
and not by a fresh enquiry. |If so, it follows that r . 14-A
insofar as it confers a power on the revising authority to
nmake a fresh enquiry and to determ ne on the basis of the
enquiry the correct anmount of tax payable by an assessee is
void. Therefore, the order of the H gh Court is correct.

In the result, the appeal fails and is disnissed with costs.
Shah J. The respondents are dealers in pepper and other
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condi ments and have their place of business at Baliapatam
Mal abar (North) District which fornerly was part of the
State of Madras, but since the reorganisation of States
under the States Reorgani sation Act, 1956, fornms part of the
State of Kerala. For the year 1950-51 the respondents
submitted their return under the Madras General Sales Tax
Act, 1939 showi ng a gross turnover of Rs. 67,38,710-10-11 in
respect of their business, and clainmed exenption in respect
of turnover of the value of Rs. 50,83,441-14-4 on the plea
that it represented commi ssion sales which were exenpt from
tax by s. 8 of the Act. The Deputy Commercial Tax O ficer,
Cannanore (Rural) by order, dated February 19, 1952 granted
exenption fromtax on the conm ssion sales covered by s. 8
and computed the net taxable turnover of the respondents at
Rs. 16,84,060-11-9. By order, dated February 26, 1952 the
Deputy Commercial Tax O ficer assessed Rs. 26,313-7-3 as the
tax payable on the taxable turn-over of the respondents.
Sone time before February 1956 the Deputy Conm ssioner of
Commer ci al ' Taxes,  Coinbatore’ Division, called for the
record —of “the case O the respondents for the assessnent
year in question in exercise of the powers under s. 12(2)
(i) of the Act and directed an enquiry into the validity of
the cl ai m about exenption in respect of the comm ssion sales
under s. 8 of the Act.

The Deputy Comm ssioner then issued a notice on February 9,
1956 cal ling upon the respondents to show cause agai nst the
proposed revision of assessment which would result in
enhancenent of tax. 'After hearing the objections raised by
the respondents, by order, dated March 4, 1956, the Deputy
Conmi ssioner held that the respondents did not act as
conmi ssion agents but - "carried on business -of  outright
purchase and sale" in respect of the turnover " of Rs.
50, 83, 355- 13-4 and on that view in purported exercise of the
powers vested in himby S. 12 (2) (i) of the Act revoked the
exenption granted by the assessing officer by his order
dated February 19, 1952, revised the order, dated February
26, 1952 and assessed the respondents to pay tax on/a tota
net turn-over of

606

Rs. 67 ,67,4.16-9-1 for 1950-51. He directed the assessing
officer to take further action in the matter and to recover
the tax due.

Agai nst that order, the respondents noved the Sales Tax
Appel late Tribunal, Madras. The appeal of the respondents
was heard by the Tribunal and by order, dated October 10,
1956 the Tribunal held that the assessing officer ~had in
assessing the respondents in respect of transactions for
which they had previously ,obtained exenption, acted in

excess of his jurisdiction under s. 12 (2) (i) of/ the
Act and his order was liable to be set aside. In comng to
that conclusion the Tribunal held that rule 14-A of t he

Rul es franed under the Act which was brought into force on
January 1, 1948 could be applied only when the anount of tax
payable is found to be | ess than the correct amount, thereby
indicating that inrule 14-A the "enphasis is nore on the
arithmetical aspect rather"™ than on the nerits of an
assessnent. In the view of the Tribunal, rule 14-A was
"much nore restricted in scope than s. 12 of the Act, and
where a case is taken up under the general power of
revi sion, one has to |l ook at the scope of s. 12 to find out
the extent of the general power, and not rule 14-A"

Against the order passed by the Tribunal, the State of
Kerala which had acquired jurisdiction in respect of the
sales tax assessnment of the respondents by virtue of the
States Reorganisation Act, 1956, applied to the Hi gh Court
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of Judicature, Kerala. It nmay suffice to observe that no
guestion about the vires of rule 14-A was raised by the
assessees before the Taxing authorities, and the State was
not interested in raising such a contention. But the Hi gh
Court held that in dealing with a proceeding under s. 12(2)
of the Madras General Sales Tax Act the revising authority
is restricted to the record before the assessing authority
and his order passed on fresh evidence could not be
sust ai ned. In the view of the High Court the expression
“"the record of any order passed or proceeding recorded"
under s. 12(2) restricted the revising authority to the
exam nation of the legality or propriety of the order of a
subordinate officer or as to the regularity of the pro-
ceeding of such authority and prohibited consideration of
any other evidence, .and rule 14-A made by the State
CGovernment in exerci se of the power under s. 19 of the Act,
whi ch authorises the revising authority or the appellate
authority to correct the amount of tax payable by the deal er
after lissuing a notice to the dealer and after making such
enquiry. ‘as such appellate or revising authority considers
necessary was ultra vires the Art.
The State of Kerala in this appeal contends that the Hi gh
Court has erred in declaring rule 14-A ultra vires and in
the di sposi ng of
607
its petition invoking the revisional jurisdiction of the
Hi gh Court on that footing. To appreciate the argunent it
is necessary in the first instance to read the relevant
provi sions of the Act and rul es framed thereunder. Secti on
9 of the Act deals with the procedure of  the assessing
authority and S. 10 deals with the paynment and recovery of
tax. Against an order of assessnent an appeal |ies under s.
11 to such authority as nay be prescribed. By S. 12 as
amended by the first sub-section, the Comrercial Tax O ficer
is authorised either suo motu or-on application in cases in
whi ch an appeal does not lie to himunder s. 11, to exercise
revisional jurisdiction. Sub-section (2) with which we are
directly concerned in this appeal provides
(2) The Deputy Commissioner nay-
(i) suo notu, or
(ii) in respect of an order passed or
proceeding recorded by the Comercial  Tax
O ficer under subsection (1) or any  other
provision of this Act and against which no
appeal has been preferred to the Appellate
Tri bunal under section 12-A, on application
call for and exam ne the record of any order
passed or proceeding recorded | under the
provi si ons of this Act by any of ficer
subor di nat e to him for the purpose of
satisfying hinself as to the legality or
propriety of such order, or as to the
regularity of such proceeding, and may pass
such order with respect thereto as he thinks
fit."
Sub-section (4), insofar as it is material, provides that in
relation to an order of assessment passed under the Act, the
power of the Deputy Conmi ssioner under cl. (1) of sub-s. (2)
shal | be exercisable only within a period of four years from
the date on which the order was comunicated to the
assessee. Sub-section (6) provides that no order may be
passed under sub-ss. (1), (2) or (3) enhancing t he
assessment, wi thout giving an opportunity to the assessee to
show cause agai nst the proposed enhancenent.
Sub-section (1) of S. 19 authorises the State Governnent to
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nmake rules to carry out the purposes of the Act. By sub-s.
(2) it is provided

"In particular and without prejudice to the

generality of the foregoing power, such rules

may provide for-

(j) the duties and powers of of ficers

appointed for the purpose of enforcing the

provi sions of this Act;

608

(k) general ly regul ating the procedure to be

followed and the forms to be adopted in

proceedi ngs under this Act; and

(1) any ‘other matter for which there is no

provision or no sufficient provisionin this

Act and for which provision is, in the opinion

of the State CGovernnent, necessary for giving

effect to the purposes of this Act."
Sub-section (5) of S. 19 provides that all rules made under
this section  shall" be published in the Fort St. George
Gazette, ‘and upon such publication shall have effect as if
enacted in the Act.
The Advocate-Ceneral for the State of Kerala contends that
rule 14-A was validly nade in exercise of the powers under
s. 19 and that in any event the rule having by sub-s. (5) of
s. 19 the effect as if it is enacted in the Act it is not
liable to be declared invalid. The ~ alternative ground
advanced by the Advocate- General nay be easily disposed of.
The rules made under S. 19 and published in the Governnent
Gazette have by the express provision to have effect as if
enacted in the Act : but thereby no additional sanctity
attaches to the rules. Power to frame rules is conferred by
the Act upon the State Governnent and that ~power - nmay be

exerci sed within the strict limts of the aut hority
conferred. If in making a rule, the State transcends its
authority, the rule will beinvalid, for statutory rules
made in exercise of delegated authority are valid and
binding only if mnmade wthin the limts of authority
conferred. Validity of a rule whether it is declared to

have effect as if enacted in the Act or otherwise is ~always
open to challenge on the ground that it is unauthorised.

Tur ni ng then to the jurisdiction which the revising
authority may exercise under S. 12(2), attention nust first
be directed to the phraseol ogy used by the Legislature. The
Deputy Conmissioner is thereby invested wth power to
satisfy hinself about the legality or propriety of any order
passed or proceedi ng recorded by any officer subordinate to
him or the regularity of any proceeding of such officer
and to pass such orders with respect thereto as' he thinks
fit. For exercising this power, he may suo notu or on
application call for and examine the record of any
proceeding or order. There is no doubt that the  revising
authority may only call for the record of the order or the
proceeding, and the record alone may be scrutinised for
ascertaining the legality or propriety of an order or
regularity of the proceeding. But there is nothing in the
Act that for passing an order in exercise of his revisiona
609

jurisdiction, if the revising authority is satisfied that
the subordinate officer has cormtted an illegality or
inmpropriety in the order or irregularity in the proceedi ngs,
he cannot nake or direct any further enquiry. The words of
sub-s. (2) of s. 12 that Deputy Comm ssioner "nay pass such
order with respect thereto as be thinks fit" mean such order
as may in the circunstances of the case for rectifying the
defect be regarded by himas just. Power to pass such order
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as the revising authority thinks fit may in sone cases
i ncl ude power to make or direct such further enquiry as the
Deputy Conmi ssioner may find necessary for rectifying the
illegality or inpropriety of the order or irregularity in
the proceeding. It is therefore not right baldly to
propound that in passing an order in the exercise of his
revisional jurisdiction, the Deputy Comm ssioner nust in al
cases be restricted to the record maintained by the O ficer
subordinate to him and can never nake enquiry outside that
record.

It rmust be noticed that the Act while conferring upon the
prescribed authority power to entertain an appeal under s.
11, and a petition inrevision under s. 12 does not
prescribe the procedure to be followed by the authorities.
It is left to the State Governnment by rules franed under s.
19 to prescribe the procedure of the appellate and the
revising authorities and a provision authorising the nmaking
of a further ~enquiry for effectively exercising the
appel | ate or revisional power, would in the case of a taxing
statute flall within the scope of the rules. Jurisdiction to
revi se the order or proceedi ng of a subordinate officer has

to be exercised for the purpose of rectifying any illegality
or i mpropriety of ~the order or irregularity in t he
pr oceedi ng. But in taking that course the procedure to be

followed is prescribed by the rules, franmed under s. 19(1)
to carry out the /purposes of the Act and as further
illustrated by the head (1), (k) and (j) of sub-s. (2).

In our view the anplitude of the power conferred by sub-s.
(1) and illustrated by sub-s. (2) of s. 19 takes in the
power to provide for nmaking further enquiry enabling the
revising authority to exercise his powers and unless the

power so conferred expressly or by clear i nplication
nullifies or is inconsistent with any provision of the Act,
it must be regarded as validly exercised. Conferment of

power to meke further enquiry in cases where after being
satisfied about the illegality or inpropriety of the order
or irregularity in the proceeding, the revising authority
thinks it just for rectifying the defect to do so'does not
anmount to enlarging the jurisdiction conferred by s. 12 (2).
It isinthis light that the
610
provisions of rule 14-A may be exam ned. ~That Rule which
was added with effect from January 1, 1948, provides :
"Where the tax as determined by the initia
assessing authority appears to the appellate
authority under section 11 or revising
authority under section 12 to be |ess than the
correct ampunt of the tax payable by the
dealer, the appellate or revising authority
shal |, before passing orders, determine the
correct anpunt of tax payable by the dealer
after issuing a notice to the dealer and after
maki ng such enquiry as such appellate or
revising authority considers necessary."
It nust be noticed that the power to determ ne the correct
amount ,of tax after issuing a notice to the dealer and
after nmaking such enquiry as the authority consi ders
necessary is vested by this rule in the appellate authority
as well as the revising authority. It is usual in taxing
statutes to confer such power upon the appellate and
revising authorities. Under the Inconme-tax Act, 1922, by s.
31(2) the Appellate Assistant Comm ssioner was given the
power before disposing of any appeal, to make such further
inquiry as he thought fit, or cause further inquiry to be
made by the Income-tax Officer. By s. 33 (4) the Appellate
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Tri bunal was given power to pass such order in the appeal as
it thought fit and that power included the power to direct
additional evidence to be taken or to take evidence itself

M L. Tewary v. Commissioner of Income-tax, Bihar and
Oissa(l). By s. 33-A the Conmissioner could on his own
notion or an application presented within one year from the
date of the order sought to be revised, call for the record
of any proceedi ng under the Act in which an order had been
passed by any authority subordinate to himand could make
such inquiry or cause such inquiry to be made and subject to
the provisions of the Act to pass such order thereon, as he
thought fit. Simlar provisions are now incorporated in the
I ncome-tax Act, Act 43 of 1961. By s. 250(4) of-that Act
the Appellate Assistant Comm ssioner is authorised before
di sposing of an appeal to make such further inquiry as he
thinks fit or to direct the Inconme-tax Oficer to nmake
further inquiry and report the result of the same to him
Powers ~of the “Incone Tax Appellate Tribunal and the
Comm ssioner are couched in the sane terns as under the Act
of 1922 . [see s. 254(1) and s. 263(1)]. It cannot
therefore be said that a provision which confers upon the
appel l ate or revising authority power to make such inquiry
as such appellate or revising authority considers necessary
initself amounts to enlarging the

(1) (21955) 27 1.T/R 630.

611

revisional or appellate jurisdiction: The only difference
bet ween the Incone-tax Acts and the Madras Ceneral Sales Tax
Act is that whereas the power to entertain the appeal or
revi sion application and to nmake orders for further enquiry
in the hearing of the appeal or revisionis wholly dealt
with by the provisions of the Income-tax Acts, under the
Madras Ceneral Sales Tax Act the revisional jurisdiction and
appel late jurisdiction are conferred by the Act, but the
power of the appropriate authority in the exercise of the
jurisdiction when it appears to the appellate or revising
authority that the correct anobunt of tax payable by the
deal er has not been paid to nmake a further inquiry as the
authority considers necessary is conferred by the ‘rules.
But that is no ground for regardi ng the confernent of power
to travel outside the record of the subordinate taxing
authorities as unauthorised. Investment of powers to -make
such inquiry as the appellate or the revising authority
considers necessary can nanifestly be invested by cls. (k)
and (1) of s. 19 sub-s. (2) and if such power s invested
the rule authorising the making of inquiry is not wultra
vires.

The Madras High Court in the State of Madras v. The Madura
Knitting Conpany Ltd.(1) has held that the powers given to
the revising authority under s. 12(2) are not confined to
errors patent on the face of the record, but would extend to
probing further into the records like calling for despatch
regi sters and ot her evidence.

But this is not sufficient to dispose of the appeal before
us. The objection that rule 14-A was ultra vires was raised
for the first tine before the Hi gh Court. The Tribunal had
nerely held that rule 14-A nust be so read as to deal with
“"the arithmetical aspect rather than on the aspect of the
nmerits of an assessnment." There 1is, however, no such
restriction in either rule 14-A or in s. 12(2) of the Act.
The power to hold an enquiry to take additional evidence is
a procedural power in aid of the exercise of the revisiona
jurisdiction and if the revisional jurisdiction is not
restricted only to cases of arithnetical errors or as the
Tribunal called it "arithnetical aspect”, there is no reason
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to assune that the power under rule 14-A to nmke such
enquiry as the appellate or the revising authority considers
it just to order or to nake would be so restricted. But the
power conferred by rule 14-A by the use of the expression
"maki ng such enquiry as such appellate or revising authority
consi ders necessary" nust be read subject to the schene of
the Act. It would not invest the revising authority wth
power to launch upon enquiries at large so as either to
trench

(1) (1959) 10 S.T.C. 155.
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upon the powers which are expressly reserved by the Act or
by the Rules to other authorities or to ignore the

[imtations inherent in the exercise of those powers. For
instance, the power to reassess escaped turn-over is
primarily vested by rule 17 in the assessing officer and is
to be exercised subject to certain limtations, and the
revising authority will not be conpetent to nake an enquiry

for reassessing a tax-payer. Simlarly the power to nmake a
best judgnent assessnment is vested by S. 9(2)(b) in the
assessing authority and has to be exercised in the nanner

provided. It would not be open to the revising authority to
assune that power. The revisional power has to be exercised
for ascertaining whether the order passed is illegal or

i nproper or the proceeding recorded is irregular and it is
in aid of that power that such orders nay be passed as the
aut hority may think fit. One of the inquiries in
considering the legality or propriety of the orders passed
by the subordinate officer which the revising or the
appel l ate authority may make is about the correctness of the
tax levied and if after perusing the record the authority is
prima facie satisfied about the illegality or inpropriety of
the order or about the irregularity of the proceeding, it
may in passing its order direct ~an _additional enquiry.
Neither s. 12 nor rule 14-A authorises the revising
authority to enter generally wupon enquiries which nmay
properly be made by the assessing authorities and to reopen
assessnents.

W are at this stage not called upon to express any opinion
about the <correctness of the order passed by the Deputy
Conmi ssioner on the nerits. The Hi gh Court - has not
i nvestigated that question, and we have no materials before
us which would justify us in launching upon an enquiry into
this wunexplored field. We have, however, thought it
necessary to explain the restrictions dinherent in the
exercise of power under S. 12(2) read with Rule 14-A
because counsel for the respondents has urged before us that
the enquiry nmade by the Deputy Conm ssioner is  inconsistent
with the schenme of the Act, in violation of the rules of
natural justice, and in circunmvention of the restrictions on
the power to reassess. That is a matter which w ll demand
i nvestigation before the High Court. W desire only to
inmpress that the view taken by us that rule 14-A is not
ultra vires 1is not sufficient to dispose of the revision
application filed before the Hgh Court. The H gh Court
will have to nmake enquiry whether in the circunstances of
the case the Deputy Comm ssioner, Coinbatore Division,, was
conpetent to proceed in the manner he has done and to pass
the order which was inpugned before the Sal es Tax Appellate

Tri bunal . The border passed by the High Court declaring
rule 14-A to be
613

ultra vires is set aside, and the proceedings are renmanded
to the High Court to be dealt with according to | aw
There will be no order as to costs.
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ORDER BY COURT

In accordance with the opinion of the magjority, the order of
the High Court declaring rule 14-A to be ultra vires is set
asi de and the proceedings are remanded to the Hi gh Court to
be dealt with according to law. There will be no order as
to costs.

Appeal all owed and proceedi ngs renmanded.
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