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JUDGMENT
The foll owi ng Judgnment of the Court was delivered
A A Milla and others
V.
State of Maharashtra and Anr.
JUDGMENT
G N RAY, J.

This appeal is directed agai nst——judgnent dat ed
16. 1. 1986 passed by the Bonbay High Court in Crimnal Wit
Petition No. 36 of 1986. The appel |l ants were charged under
Section 409 IPC and Section 5 of the Prevention of
Corruption Act for nmaking false panchnama disclosing
recovery of 90 gold biscuits on 21.9.1969 although according
to prosecution case the appellants had recovered 99 gold
bi scuits. The appellants were tried in special case No. 8 of
1971 before the Special Judge for G eater Bonbay. Two of the
appel l ants were acquitted by the learned trial Judge and the
remai ning two appellants were acquitted on 6.12.1995 by the
High Court inter alia on the finding that the prosecution
had failed to prove m sappropriation

The appellants were also tried for offence under
Section 120 B IPC and Sections 135 and 136 of the Custons
Act. Sections 85 of the Gold Control Act and Section 23 (1A)
of Foreign Exchange Regul ati on Act and Section 5 of |nports
and Export Control Act. The appellants filed an application
before the |earned Judicial Magistrate contending that on
the sel f same facts they could not be tried for the second
time view of Section 403 of the Code of Crimnal Procedure
1898 (corresponding to Section 300 of the Code of Crinina
Procedure, 1973). The said application was rejected by the
| earned Magistrate and the appellants preferred Crinina
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Revi sion Application No. 201 of 1980 in the Bonbay High
Court. Such revision application was also dismssed by the
Hi gh Court. Such revision application was al so dism ssed by
the High Court inter alia by holding that it would be open
for the appellants to make subm ssions and raise contentions
as to the applicability of Section 403 Dr. P.C. before the
| earned Magistrate at the tinme of trial of the Crimnal case
and the |earned Magistrate coul d decide such contentions if
rai sed.

During the trial of case No. 19/CWof 1981, the |earned
Magi strate recorded evidence and after hearing argunents by
judgrment dated 15.1.1981 convicted the appellants under
Section 135 (1) of the Custons Act and sentenced themto 9
nonths rigorous inprisonment and fine of Rs. 1,000/-, The
appel l ants were al so convicted under Section 65 of the Gold
Control Act. The appeal preferred by the appellants against
their convictions ~under the Customs Act and Gold Contro
Act and  consequential sentence passed for such convictions
bef ore the Sessi ons Judge, Greater Bonbay in Criminal Appea
No. 521 'of 71981 was al so dismi ssed by the | earned Sessions
Judge. Such order was assail ed before the Bonbay H gh Court
in Criminal Wit Petition No. 36 of 1986 under Article 20(2)
of the Constitution of India and Section 403 and 482 of
Crimnal Procedure Code. By the inpugned judgment the wit
petition was di sm ssed by the Hi gh Court.

For the purpose of appreciating the contention of the
appel l ant challenging the maintainability of the Crinmina
Case instituted against themfor the said offence under the
Customs Act and the Gold Control ~Act, the follow ng facts
may be stated : -

On 10.10.1969 the appellant No.l1l who was working as
Custons | nspector was contacted by sone of the villagers of
village Vihoor informng that the gold bars had been found
in the agricultural field owned by accused No.37. The
appel l ants nos. 1 and 2 who were Sepoys of the  Customns
Department recovered the said gold bars of foreign origin
But the appellants prepared a false panchnama showi ng
recovery of 90 pieces of gold bars even though 99 pieces
were recovered. The remaining 9 pieces were distributed by
the appel |l ants anongst thensel ves and few ot hers.

The appellants along wth other accused tried .in
Speci al Case No. B of 1971 under Section 409 IPC and Section
5(1) (c) of Prevention of Corruption Act before the Specia
Judge for Geater Bormbay. It is not necessary to refer to
the other accused in the said Special Case No. 8 of 1971. As
aforesaid, two of the appellants were acquitted by the
| earned Special Judge and the renmaining tw were also
acquitted on appeal by the Bonbay High Court inter _alia
holding that there was no |egal evidence to establish that
there was any entrustment of gold bars and hence there was
no question of is appropriation of the gold bars. In the
said trial, CBl was the prosecuting agency.

After obtaining required sanction under Section 137 of
the Customs Act, another was being case No. 19/Cus. of 1981
was filed by the Custons Authority for the offence under
Section 120B IPCread wth Section 135 and 136 of the
Custonms Act, Section 23(1A) of the Foreign Exchange
Regul ation Act 1947 and Section 85 of the Gold Control Act
and Section 5 of the Inports and Exports (Control) Act. Such
case was filed in the court of the Additional Chief
Metropolitan Magistrate |11 Court, Esplanade Bonbay agai nst
accused persons including the appellants. The conpl ai nant
in this case was the Additional Collector of Central Excise,
Marine and Prevention Division, Bonbay.

The | earned Additional Chief Metropolitan Magistrate,
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Espl anade Bonbay, convicted the appellants bei ng accused No.
11, 27, 28, and 29 under Section 135 (1) (i) read wth
Section 135 (1) (a) and (b) of Custons Act and Sections 85
(ii) (iii), and (iv) of Gold (Control) act, 1968 and
sentenced them to 9 nonths rigorous inprisonment and al so

fine of Rs. 1000/ -, in default, further ri gorous
i mprisonnent for one nonth for each of the said offences. It
was directed t hat substantive of f ence woul d run

concurrently. It is not necessary to refer to the conviction
and sentence passed against some of the other accused for
the purpose of disposal of this appeal. The |earned
Magi strate reject the contention that the second trial was
barred under Section 403 Dr. P.C. The learned Magistrate
held that in the forner trial against accused Nos. 11,27, 28
and 29 before the |earned Special Judge, the charge was
nm sappropriation of gold bars and the said accused were
acquitted on a finding that as there was no |ega
entrustnent of gold bars, question of m sappropriation did
not arise. The question as to whether the gold bars were
smuggl ed ‘and are of foreign origin and on account of
retention of “such gold bars of foreign origin, the accused
have comm tted offence under ~ CGold Control Act, Custons Act
and Foreign Exchange Regulation Act were not required to be
decided in the earlier trial. Hence, the subsequent tria
was quite distinct from the forner trial and the facts
leading to the fornmer trial and present trial were also
different.

The convicted accused preferred separate appeal s before
the |l earned Sessions Judge for Geater Bonmbay. The appea
preferred by the appellants herein was nunmbered as Cri m nal
Appeal No. 521 of 1981. Such appeal was disposed of by a
conmon judgrment dated 17.10.1985. Crimnal Appeal No. 521 of
1981 was disnissed. Further challenge of the conviction and
sentence before the High Court in thesaid Crimnal wit
Petition has also fail ed.

M. S.K. Jain, the |I|earned counsel appearing for the
appel l ants has contended that ‘the trial of case No. 19/Cus
of 1981 before the |earned Additional Chief Metropolitan
Magi strate was not maintainable —under the provision of
Section 403 Crl. P.C. of 1898 correspondi ng-to Section 300
of the Code of Crimnal Procedure, 1973. M. Jain has
submitted that the salutary provision of —Section 403 Dr.
P.C. is based on the principle neno debit is vexari pro
cause (no person should be vexed twice for the sane
of fence). The provision of Section 403 Dr. P.C. is  much
wider in its scope and anbit than the principle of
protecti on agai nst doubl e jeopardy guaranteed under Article
20(2) of the Constitution of India. The protection against
doubl e jeopardy prohibits second trial for the same offence.
But bar of a Second trial is not permssible if for the self
sane facts the accused in the first trial could not also
have been prosecuted for the other offence arising fromsuch
facts.

M. Jain has submitted that the appellants were
entrusted to ensure recovery of several gold bars kept
concealed in the agricultural field in a village. It is the
prosecution case that although the appellants in fact, found
out 99 gold bars or biscuits of foreign origin being kept
conceal ed, they accounted for only 90 bars by making a
fal se panchnama and m sappropri ated the remaining 9.
Al though in the first trial before the | earned Special Judge
no charge for offence under Custons Act, Gold Control Act or
Forei gn Exchange Regulation Act was brought against the
appel l ants but after obtaining necessary sanction, such
charges could al so have been brought against the appellants
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inthe first trial because facts constituting the first
trial and the second trial are the sane.

M. Jain has submitted that in Mhamuad Safi versus the
State of West  Bengal (1963 (3) SCC 467), this court has
held that Section 403 (1) Dr. P.C. can be successfully
pl ended as a bar to subsequent trial for the sane offence as
for an offence based on the same facts where an accused had
been tried (a) by a court of (b) conpetent jurisdiction and
(c) acquitted.

In the instant case, the appellants were tried before a
conpetent court for certain offence arising out of self same
facts and in such trial, they were acquitted. Hence, the
i munity against another trial for offence arising out of
the self sane facts is squarely attracted in the facts of
the case. But the courts below failed to appreciate the
scope and anbit of Section 403 Dr. P.C. and rejected the
contention of appellants that ~the subsequent trial was not
mai nt ai nabl e at all.

M Jain -has al'so submtted that even if the contention
of the appel l ants about the naintainability of the second
trial is —not accepted, the crinminal trial is also liable to
be quashed in the special facts of the case. The all eged
i ncident had happened in 1969 and the appellants had
suffered i mensely because of the protracted crimnal trials
for unduly 1long period for no fault on the part of the
appel l ants. The appellants did not put any hindrance in
conpl eting investigation regardi ng offence under Custons Act
or Gold Control Act or Foreign Exchange Regulation Act. The
prosecuting agency could easily conplete the investigation
required for bringing such charges against the appellants
| ong back. The necessary sanction for prosecution of the
appellants in the second trial could have been taken |ong
back. It was only in 1981 the second trial was initiated.
There is no manner of doubt that if the crimnal trial is
del ayed unreasonably, the accused is found to suffer
serious prejudice. The appellants “have lost their | obs.
Because of pendency of two separate trials in the different
forumover an unusual |ong period the appellants have al so
suffered serious financial difficulties. Accordingly, the
H gh Court should have quashed the second trial by hol ding
that such trial had resulted in serious prejudice against
the appellants and had also resuited in abuse of the
process of law. M. Jain has submtted that considering the
said facts, the crimnal trial should be quashed by setting
asi de conviction and sentence passed agai nst the appellants.
The appellants are in advanced age and they are settled in
famly life.

M. S.M Jadhav, the |earned counsel appearing for
respondent No. 1 State of Mharashtra has disputed the
contention of M. Jain M. Jadhav has submitted that the
crimnal wit petition was filed by the appellants in the
Bonbay Hi gh Court under Section 20(2) of the Constitution of
India and Section 403 and 482 Dr. P.C M. Jadhav has
submitted that the issue that arises for consideration that
whet her the view of provisions of Article 20(2) of the
Constitution and Section 403 Dr. P.C., the subsequent tria
for offence wunder Custons Act and Gold Control Act was
barred on the ground that in an earlier trial for offence
under Section 409 IPC and Section 5(1) (f) of Prevention of
Corruption Act, the appellants were acquitted. M. Jadhav
has submitted that the present case is governed by old
Section 403 Dr. P.C. of 1898. It is quite evident that the
subsequent trial is for an offence which is distinct from
the offence in earlier trial. Hence, such subsequent tria
is not barred on a plain reading of Section 403(2) Dr. P.C.
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What is barred under Section 403 Dr. P.C. and Article 20(2)
of the Constitution of the Constitution is the subsequent
trial for the said offence and not for distinct offence
under different enactments. For such a bar, the second tria
must  be for the same offence i.e. an offence whose
ingredients are the sane.

M. Jadhav has submitted that if the second prosecution
is not for the same offence and the offence in the first and
second prosecution are distinct, there is no question of
application of the rule of double Jeopardy. For such
contention, M. Jadhav has referred to the decision of this
Court in State of Bonbay Versus S. A Apte and Anr. (AR 1961
SC 578) and Harjinder Singh Versus State of Punjab (1985 (1)
SCC 422). In this connection M. Jadhav has also referred to
anot her decision of this Court in State of Bihar Versus
Murad Ali  Khan (1988 (4) SCC 655). In the said decision, it
has been held that in case of killing an el ephant, the fact
that the police officer had filed a final report that no
of fence was made out under Section 429 |PC would not bar the
initiation of another proceeding under Section 91(1) read
with 51 of WIld Life Protection Act.

M. Jadhav has also referred to the decision of this
Court in V.K Agarwal ; Assistant Collector of Custons Versus
Vasantaraj (19988 (3) SCC 467). In that case, the incidence
of Section 403 /Dr. P.C. and Article 20(2) of the
Constitution were taken into consideration. |t has been held
that Section 403(1) Dr. P.C. bars trial again for the same
offence. In order to ascertain whether the two offence are
the sane. It is necessary to analyse the ingredients of two
of fence and not the allegations nade in thetw conplaints.
The ingredients required to be established for offence under
Section 111 read with Section 135 Custons Act are altogether
di fference fromthese required to be established for offence
under CGold Control Act.

M. Jadhav has submitted that “the appellants were
enpl oyees of the Custonms Departnment. They have been found
guilty for serious offence under Custons Act and Gol d
Control Act. Sinply because they were not convicted for
their inproper acts as |legal incidence of entrustnent was
not established for conviction under Section 409 IPCin
previous trial, the second trial should not be quashed. The
appel l ants do not deserve any synpathy or compassi on. Hence,
even on nerits, no case for quashing under Section 482 Dr.
P.C. has been nmade out.

M. P.A  Choudhary, |earned senior counsel” appearing
for respondent No. 2 Assistant Collector. D.R|. Bonbay has
al so disputed the contentions of M. Jain M. Choudhry has
contended that the plea of bar of the second trial cannot
be accepted either in principle or on authority of judicia
deci si ons.

M. Choudhary has subnmitted that a crimnal -act that
fails under Section 135 of Customs Act and Section 85 of
Gold Control Act is different and distinct froma crimna
act that falls under Section 409 |1PC and Section 5 of the
Prevention of Corruption Act. The violation of these
sections of penal laws «constitute distinct and separate
of fence within the neaning of offence as deferred in Section
4(1) of the Dr. P.C. They are incapable of attracting the
principle of autrefois convict. M. Choudhary has also
relied on the decision of this Court in V.K Agarwal’s case
(supra). M. Choudhry has also relied on the decision of
this Court in P.V. Mohammad Vs. Director (1993 Suppl (2) SCC
724) where similar view has been expressed. In Mhamuad s
case, two prosecutions were under Custons Act and Foreign
Exchange Regul ation Act but ingredients of two offence are
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found to be different.

M. Choudhary has also subnmitted that the plea of the

appel l ants that there was a | ong delay in |odging the second
crimnal prosecution is simlar to the plea which was raise
in V.K  Agarwal’s case (supra). Such plea has been rejected
by this Court in the follow ng words : -
"That 20 years have elapsed since the date of seizure of
gol d under section 111 read with Section 135 Custons Act is
no ground for not proceeding further with the matter in as
much as the offence in question is a serious economc
of fence which wundernines are entire econony of M. Choudhry
has submtted that the .case for quashing the crimnal case
is devoid of any substance and should not be entertai ned by
this Court. This appeal, therefore, should be disni ssed.

After giving our careful consideration to the facts and
ci rcunst ances of the case and the subm ssions nade by the
| earned counsel for the respective parties, it appears to us
that the ingredients of the offence for which appellants
were charged in the first trial are entirely different. The
second triall with which we are concerned in this appeal
envi sages-a different fact situation and the enquiry for
finding out facts constituting of fence under the Custons Act
and the Gold Control = Act in the second trial is of a
different fact situation and the enquiry for finding out
facts constituting’ offence under the Custons Act and the
Gold Control Act in the second trial is of a different
nature. It my be indicated here that the second trial has
been initiated after obtaining necessary sanction for
prosecuting the appel lants. The principle of doubl e jeopardy
and bar of second trial as enunciated by this Court in V.K
Agarwal 's case (supra) and P.V. Mdhammd's case (supra) is
applicable in the facts of this case. "Not only the
i ngredi ents of offence in the previous and second trial are
different, the factual foundation  of first trial and such
foundation for the second ‘trial is also not indented.
Accordingly, the second trial was not barred under Section
403 Dr. P.C. of 1898 as alleged by the appellant.

In the facts of the case, we also do not ‘find any
justification for quashing the crimnal trial sinply on the
ground of delay and consequenti al- suffering of the
appel l ant. The offence and normally in such offence, a
strict view is to be taken. W, therefore, find no reason
to interfere with the inpugned decision. This _appeal
therefore, fails and is disnissed.




