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ACT:

Jammu & Kashmir Public Safety Act, 1978-Section 13(1)-
Detaining authority nmust gi ve the det enu earliest
opportunity of making representation-~ Forwarding detenu’s
representation to GCovernnment-Jail authorities-Mere  channe
of communication-Delay in transit-No excuse for delay in
dealing with representation-Unexplained delay-Invalidates
order of detention.

HEADNOTE:

The petitioner has arrested on June 26, 1981 under the
Eneny Agent ordi nance. The Chief Judicial ~ Mgistrate
rejected his application for bail on the ground that he had
no jurisdiction to try him The Addl. Sessions Judge
rejected his bail application on the ground that as ha was
by then ordered to be detained under the J & K Public Safety
Act the bail application has becone infructuous.

The detention order dated July 11, 1981 was served on
the detenue in jail on July 15, 1981. H s representation
dated July 29, 1 981 was forwarded to the State CGovernnent
on July 29, 1981 and sinultaneously a wireless nessage was
sent on the sane day. The representation was received by the
CGovernment on August 12, 1981. After investigations the file
was put up to the Chief Mnister on August 28, 1981 for
approval. The Chief Mnister rejected the representation on
August 31, 1981 which was conmuni cated to the petitioner in
jail on Septenmber 1, ]1981. The detenu' s case was referred to
the Advisory Board on August 3, 1981. |Its report was
submi tted on Septenber 4, 1981

In this petition under art. 32 of the Constitution it
was contended before this Court on behalf of the petitioner
that as section 13 (1) of the Jammu & Kashmir Public Safety
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Act 1978 inposes an obligation on the detaining authority to
give the detenu the earliest opportunity of naking a
representati on against the detention order the | ong
unexpl ai ned delay in this case had invalidated the order of
det enti on.

Allowi ng the petition
N

HELD: The petitioner’'s representation had not been
dealt with as expeditiously as possible. There was therefore
contravention of section 13 of the Act which invalidated the
detention. [532 D

Preventive detention, unlike punitive detention, does
not afford an opportunity to the detenu to explain his side
of the natter before he is deprived
523
O his liberty and therefore the statute nakes it obligatory
on the authorities to Aafford himthe earliest opportunity
to represent his case and a correspondi ng obligation on the
authority to consi der the representation. The wor d
"earliest" ~which qualifies the term "opportunity" nust
equal Iy qualify the correspondi ng obl'igation of the State to

deal with the representation if and when made as
expedi tiously as possible. {529 H, 530 A-B]
The jail authorities who are merely a comunicating

channel have to nbve wth pronptitude 'so that sufficient
guarantee of affording earliest opportunity of nmking the
representation and the same reaching the- Governnent is
translated into action. The correspondi ng obligation of the
State to consider the representation cannot be whittled down
by merely saying that tine was lost in transit. The State
Government must gear up _its-own nachinery to see that in
these cases the representation reaches the ~CGovernment as
early as possible and is considered by the authorities with
equal pronptitude. Any unexplai ned del ay woul d be denial of
the statutory protection given to the detenu. [530 D@

In the instant case there were two time lags: the
representation handed in to the Jail Superintendent on July
29, 1981 reached the Governnent on August 12, 1981 after a
time lag of fourteen days and the representation was
di sposed of on August 31, 1981 after a tinme lag of nineteen
days and the delay has not been expl ained on any convincing
ground. [531 F, 532 B]

Khudi Ram Das v. State of West Bengal, [1975] 2 SCC 81
referred to

Preventive detention is resorted to, to thwart future
action. If the detenu is already in jail —charged with a
serious offence, he is thereby prevented fromacting in a
manner prejudicial to the security of the State. Were there
is need to order preventive detention of a person already in
jail the detaining authority must disclose awareness of the
fact that the person against whom an order of preventive
detention is being made is to the know edge of the authority
already in jail and yet for conpelling reasons a preventive
detention order needs to be made. [528 F-(

In the instant case there is nothing to indicate
awareness of the detaining authority that the detenu was
already in jail for nore than 16 days and Yet the inpugned
order was nmde. This clearly exhibits non-application of
mnd and would result in invalidation of the order. But the
Court did not base its order on this ground. [528 G H|

JUDGVENT:
ORIG NAL JURI SDICTION: Wit Petition (Crimnal) No.
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9516 of 1981.

(Under article 32 of the Constitution)

Bhim Singh, P.D. Sharma & Subash Sharma for the

Petitioner.

M N. Phadke and Altaf Ahmed for the Respondents,

524

The Judgrment of the Court was delivered by

DESAI, J. On February 9, 1982 we made an order quashing
the detention order dated July 11, 1981 nade by the District
Magi strate, Jammu in exercise of the power conferred by
Section 8 of The Jammu and Kashmr Public Safety Act, 1978
(" Act’ for short) and we announced that the reasons woul d
follow Here are the reasons.

The detenu Vijay Kumar was arrested on June 26, 1981. A
petition was noved on ~his behalf before the Chief Judicia
Magi strate Janmu praying for rel easing the detenu, on bail
This petition for bail ~appears to have come up before the
| earned Magi strate on July 4, 1981 when the follow ng order
was nade:

“I" have  heard the advocate for the applicant and
perused the C.D. File. Put up for orders on 6.7.81."
When the matter again canme up on July 6, 1981, the

| earned Magi strate made the foll owi ng order

"Al t hough there was nothing in the C.D. File about
his (Petitioner) “involvermrent in E. A O (Eneny Agents
ordi nance) on 4.7.81, but today a detailed report has
been presented in which one of the offences of which he
is charged is u/s 3, EA O ~which this  Court is not
conpetent to try. Hence this application is returned to
the applicant for presentation to the proper court
alongwith report "

The detenu thereupon nmoved an application for rel easing
himon bail before the learned Additional Sessions Judge,
Jammu, who, we are informed, was conpetent to try the
accused charged with an of fence ~ under Eneny Agents
ordinance. His petition for bail came up before the | earned
Addi tional Sessions Judge on (July 11, 1981 when the
foll owi ng order was nmade:

"This application pertains to Vijay Kumar accused
who is involved for an offence under the Eneny Agents
ordi nance which is being investigated by the Counter
Intelligence Pol i ce, Jammu. The I'ear ned Chi ef
Prosecuting officer and the |earned counsel for the
accused have been heard.

525

During the course of arguments an order has been A
shown to ne by the police that said Vijay Kumar accused
has now been ordered to be detained under the Public
Saf ety Act.

In view of this order, this bail application has
becone infructuous which is di sposed of accordingly."
The detenu was served wth the detention order dated

July 11, 1981 on the same day in jail because he was already
injail fromJune 25, 1981. The grounds for detention were
served on himon July 15, 1981. The detenu submtted his
representati on dated July 29, 1981 addressed to the
Secretary t he CGover nirent Hone Depart nment to t he
Superintendent, Central Jail, Janmu where the detenu was
detained. One Shri K D. Sharma, Incharge Superintendent,
Central Jail Jammu has stated in his affidavit dated
February 6, 1982 that the representation of the detenu dated
July 29, 1981 was forwarded to the Governnent at Srinagar
vide office letter No. 2595 dated July 29, 1981 and
simul taneously a wreless nessage No. 2596 on the sane day
was al so sent to the GCovernment intimating that the
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representation of the detenu had been forwarded to the
CGovernnent for appropriate action. M. K S. Sal athia, Deputy
Secretary to the Governnment of Janmu and Kashnmir, Hone
Departnment, Janmmu, in his affidavit dated February 9, 1982
has stated that the 1 representation of the detenu was
received fromthe Superintendent, Central Jail, Jammu in the
office of the Hone Departnent at Srinagar on August 12,
1981. The departnment also received the comments of S.P.
C.I.D. Counter Intelligence, Jammu and thereafter the case
was processed on August 24, 1981 in the office of the Hone
Department at Srinagar and the file was placed before the
Hone Secretary on August 25, 1981, who reconmended the same
for approval on August 28,1981 to the Chief Mnister (Home)
Fromthe sane affidavit, it further transpires that the
Chief Mnister rejected the representation on August 31
1981 and the sane was -comunicated to the detenu on
Septenmber 1, 1981. In the neantime, the case of the detenu
was referred to the -Advisory Board on August 3, 1981. The
Advi sory Board submtted its report to the Government on
Sept enber' 4, 1981.

one Rattanlal, the brother of the detenu noved Petition
No. 31 of 1981 for wit of Habeas Corpus in the H gh Court
of Jammu and Kashmir -~ at Jammu. The petition cane up for
heari ng before
526
the | earned Single Judge, who by his judgnment dated Decenber
7, 1981 rejected the sanme. Thereafter ~the detenu by the
present writ petition, nmoved this Court under Article 32 of
the Constitution for a wit of Habeas Corpus.

Section 8 of the Act prescribes grounds for detention
one such ground being to prevent any person fromacting in
any manner prejudicial to the security of the State. The
i mpugned order of detention recites that the detenu is
detained with a view to preventing himfrom acting in any
manner prejudicial to the security of the State.’” The
expression 'acting in any manner prejudicial to the security
of the State’ has been defined in Section 8 (3) of the Act
to nean naking preparations for using, or attenpting to use,
or using or instigating, inciting, provoking or otherw se
abetting the use offence, to overthrew or overawe the
Governnent established by the lawin the State. The detenu
contended before the High Court that accepting all the
activities attributed to the detenu in the grounds of
detention at their face value. the alleged prejudicia
activity would not fall within the anbit of the expression
"acting in any manner prejudicial to the security of the
State.” The definition of the expression as here in before
extracted indicates that the person accused of 'acting in
any manner prejudicial to the security of the State’ nust be
shown to be making preparations for using, or attenpting to
use, or wusing or instigating, inciting or provoking or
ot herwi se abetting the use of force, and the intention or
notive for the activity nmust be to overthrow or overawe the
CGovernment established by law in the State. The |earned
judge of the High Court follow ng an earlier Division Bench
judgrment of the same Hi gh Court in Kharotilal v. State, (1)
negatived this contention of serving that where the
CGovernment accusati on against the detenu is that he had been
indulging in supplying information for Pakistan Army
Intelligence and was passing on vital information pertaining
to the Arny departnent etc. to that Agency, such activities
were likely to assist Pakistan in any arned aggression
against the State and were a threat to the security of the
State. This view needs exanination but as the argument was
not pressed before us, we refrain from exani ning the sane.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 9

Nunber of contentions were advanced at the hearing of
this petition but we propose to deal with only two of them
whi ch in our
527
pinion go to the root of the mtter and which, when
accepted, in our opinion, would result in invalidation of
t he order.

The first contention is that the order of the District
Magi strate suffers fromnon-application of mnd inasnmuch as
the date on which he passed the inpugned order of detention
dated July li, 1981, the detenu was | ong before arrested and
| ocked up in Jail on the allegation that he was suspected to
have commtted sonme offence under the Eneny Agents ordi nance
8 of Sanvat Year 2005, and, therefore there was no present
apprehension that the detenu, if not detained, was likely to
act in any nmanner prejudicial to the security of the State.
The District Magi strate passed the inpugned order of
detention on being satisfied that with a view |l o preventing
the detenu fromacting in a nmanner prejudicial to the
security of - the State it was necessary to detain him The
order ex facie does not show that the detaining authority
was aware that the detenu was already arrested and kept in
jail. If the detaining authority was conscious of the fact
that the detenu was already arrested and confined in jail
the order ex facie would have shown that even though the
detenu was in jail, "with a viewto preventing him from
acting in a manner prejudicial to the security of the State
it was necessary to detain him There is a foot note in the
order that the order was forwarded to the S P., C1 D
Counter Intelligence, Jammu for execution of the order under
section 3 of the Act. The further direction was that notice
of the order shall be given to Vijay Kumars/o Anant Ram
r/f'o H No. 609, Peer Mtha, Jammu, by reading over and
explaining the sane to himin |anguage he understands. The
detention order does not give the slightest indication that
the detaining authority was aware that the detenu was
already in jail yet on the material placed before himhe was
satisfied that a detention order ought to be nmade. There is
nothing in the order to show that to the knowedge of the
detaining authority the detenu was already -in jail for a
period of more than |o days before the date on which he
passed the order and that such detention in the opinion of
the detaining authority was not sufficient to prevent the
detenu from acting in a manner prejudicial to the security
of the State, and therefore power under section 8 of the Act
is required to be . exercised.

The detenu in para 3 of his petition beforethis Court
has specifically averred that he was arrested on June 26
1981, the correct
528
date being June 25, 1981, under a false and fabricated
charge. Shri K S. Salathia, Deputy Secretary to CGovernnent
of Jammu & Kashmir, Home Departnent, who has filed the
counter affidavit has with reference to the avernments rmade
in para 3 of the petition made a very very anbiguous
statenment that for the purpose of J and K Public Safety Act
the petitioner was arrested on July 11, 1981, pursuant to
the detention order. It is no where suggested that the
detaining authority was aware of the fact that the detenu
was already in jail and that keeping in viewthe fact the
detenu was already locked wup in jail yet it was considered
necessary for preventing him from acting in a nanner
prejudicial to the security of the State to pass the
detention order. It may further be pointed out that Shri A
Sahasranaman, the District Mgistrate of Janmu who has made
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the i npugned detention order, filed an affidavit on February
7, 1982. O course, in fairness to him it nust be stated
that this affidavit was for the linmited purpose of pointing
out as to how he dealt wth the case of Hans Raj, another
det enu whose detention was quashed by this Court subsequent
to the order of this Court. It may be noticed in passing
that Hans Raj and the detenu were involved jointly in the
activity, which led to the detention of the detenu. Even
though this affidavit was filed for the limted purpose, it
cane on record after the case was taken up for hearing by
this Court and the affidavit at |east does not throw any
[ight on the vexed question whether the detaining authority
was aware of the fact that the detenu on being suspected of
having commtted a serious offence, was already in jail for
a period of nmore thana fortnight before the date of the
i mpugned detention order. Preventive detention is resorted
to, to thwart future action. If the detenu is already in
jail charged with a serious offence, he is thereby prevented
fromacting in a manner prejudicial to the security of the
State. May be, in a given case there yet may be the need to
order preventive detention of a person already in jail. But
in such a situation the detaining authority nust disclose
awar eness of the fact that the person agai nst whom an or-der
of preventive detention i's being made is to the know edge of
the authority already in jail and yet for conpelling reasons
a preventive detentioon order needs to  be made. There is
nothing to indicate the awareness of the detaining authority
that detenu was already in jail and yet the inpugned order
is required to be nmade. This, in our opinion, «clearly
exhi bits non-application of - mnd and would ‘result in
invalidation of the order. W, however, ~do not ‘base our
order on this ground.
529

The second contention which i'n our-opinion goes to the
root A of the matter is that there has been a violation of
section 13 of the Act. Section 13 provides as under

"13. Grounds of order of detention to be disclosed

to persons affected by the order:-(l) Wen a person is

detained in pursuance of a detention -order, the

authority making the order shall, as soon as may be,

but not later than five days from the date  of

detention, communicate to himthe grounds on which the

order has been made, and shall afford himthe earliest

opportunity of making a representation against the

order to the CGovernnent."

X X X

The provision contained in section 13 (1) is on par
with the constitutional protection conferred by Article 22
(5) of the Constitution of India. The contention s that the
obligation on the detaining authority to afford to the
detenu the earliest opportunity of naking representation
against the order of detention, in order not to render it
illusory simultaneously obliges the authority to whomthe
representation is made to consider the same expeditiously.
Submi ssion is that a statutory right conferred on the detenu
enabling him to nake a representation which of necessity
nmust be giving an opportunity to point out to the Governnent
as to why the detention order was not justified and that it
must be revoked and the personal |iberty deprived under the
detention order mnust be restored, is to convince the
Governnent to take into consideration the facts and
contentions set out in the representation, which rmust inply
that the Governnent nust consider the same. The earliest
opportunity to be afforded for maki ng representation inheres
the corresponding duty of the Government to consider the
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representation so received expeditiously. The reason behind
enacting this provisionis nmanifest. Wen power to detain
without trial is exercised, the authority exercising the
power must afford an opportunity to the detenu to convince
the CGovernment/detaining authority that the power was not
justifiably exercised or no occasion arose for exercise of
the power. 1In a punitive detention which is the end product
of a trial in which the convict participates and has ful
opportunity to present his side of the case while preventive
detention ordinarily described as jurisdiction based on
suspi cion does not afford any opportunity to the detenu to
explain his side of the matter before

530
he is deprived of the |iberty and; therefore, so soon after
the detenu is deprived  of his personal liberty the statute

makes it obligatory on the authorities concerned to afford
himan earliest opportunity to represent his side of the
case and which inheres the corresponding obligation on the
authority to consider the sane. The word 'earliest’ which
qualifies the opportunity - must equal |y qualify t he
corresponding obligation of the State to deal wth the
representation if and” when rmade, as expeditiously as
possi bl e. The opportunity contenplated by the section is the
opportunity to make a representation against the detention
order to the Governnent and therefore 'ex hypothese soon
after the person is deprived of his personal |iberty he nust
be af f orded t he earliest opportunity to nake a
representation. The 'representationis to be nmade tc. the
CGovernment. Therefore the detenu-who has al ready been served
with the detention order and thus deprived of his liberty
woul d ordinarily be in a position to send his representation
through the jail authorities. The jail authority is nerely a
conmuni cati ng channel because the representation has to
reach the GCovernment which enjoys the power of revoking the
detention order. The intermediary authorities who are
conmuni cating authorities have also to nove wi th an anount
of pronptitude so that the statutory guarantee of affording
earliest opportunity of naking the representation and the
same reaching the Governnent is translated into-action. The
corresponding obligation of +the State to - consider the
representati on cannot be whittled down by nerely saying that
much time was lost in the transit. |If the Governnment enacts
a law like the present Act enpowering certain authorities to
nake the detention order and also sinultaneously nakes a
statutory provision of affording the earliest opportunity to
the detenu to make his representati on against his detention
to the Governnment and not the detaining authority, of
necessity the State Government nmust gear up its. own
machinery to see that in these cases the representation
reaches the Governnment as quickly as possible and it is
considered by the authorities wth equal pronptitude. Any
slackness in this behalf not properly explained would be
denial of the protection conferred by the statute and woul d
result in invalidation of the order

Reverting to the facts of this case, the detenu who in
jail from June 25, 1981, was served with a detention order
on July 11, 1981, the very day on which the detention order
was made. The grounds of detention were served upon himon
July 15, 1981. Admittedly the detenu submitted his
representation to the Superintendent of Jail on July 29,
1981. One K. D. Sharnmm, Medical officer, Central Jail
531
Janmmu, Incharge Central Jail, Janmu who has filed his
affidavit dated February 6, 1982, has admitted that the
detenu submitted his representation addressed to the
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Secretary to the Government, Hone Departnent, on July 29,
1981. He proceeds to assert that the said representation in
original was forwarded by post to the Governnent in Srinagar
vide his office No. 2595 dated July 29, 1981. He further
adds that a wireless nessage No. 2596 dated July 29, 1981

was also sent to the GCovernment to intimate that the
representation of the detenu had been forwarded to the
CGovernment for appropriate action. Postal commrunication from
Jammu to Srinagar hardly takes two days unless it is pointed
out that there was sonme break down of communi cation. Not hing
to that effect was brought to our notice. Now, Shri Sal athia

has stated in his count er af fidavit t hat as no
representation was received a wreless nessage was sent on
August 6, 1981, nmking ref erence to t he Wi rel ess
conmuni cation from the  Superintendent of Jail that the
representation referred to in the wireless nessage of the
Jai | Superintendent has still not been received at Srinagar

He requested the Superintendent to send a duplicate copy of
the same 'by air consignnent, and gave a further direction
that in ‘future all such communications should be sent
t hrough air consignnment. Be that as it may, he says that the
representation was received in the office on August 12,
1981. The comments from S/P., C.1.D., Counter Intelligence
were called for on  August 14, 1981. He does not state the
date on which they were received but he says that the case
was exam ned and processed on August 24, 1981 in the office
and the file was placed before the Hone Secretary on August
25, 1981, who recomended the same for approval on August
28, 1981, and the Chief Mnister (Hone) 'rejected the
representati on on August 31, 1981, and the fact of rejection
of the representation was communicated to the detenu on
Septenber 1, 1981. There are two tine |ags which may be
noti ced. Repr esent ati on adnm ttedly handed in t he
Superi ntendent of Jail on July 29, 1981 to at Jammu reached
Srinagar, the summer capital —of the State on August 12,
1981, which shows a tinme |lag of 14 days. The second linme |ag
is, from our point of view, nore glaring. Even though the
concerned office was made aware of the fact by the wrel ess

nessage of the Superintendent of Jail, Jamru, dated July 29,
1981, that a representation of the detenu has been sent by
post, the . first query about its non-receipt cane as per

the wireless message dated August 6, 1981. That can be
over|l ooked, but it has one inportant nessage. The concerned
office was aware of the fact that a representation has

532

al ready been made and a duplicate was sent for. Wth the
background of this knowl edge trace the novenent of the
representation from the date of its admtted receipt being
August 12, 1981. If the representation was received on
August 12, 1981, and the sane office disposed it~ of on
August 31, 1981, there has been a tinme lag of 19 days and
the explanation in that behalf in the affidavit of Shr
Salathia is far from convincing. In our opinion, in the
facts of this case this delay, apart from being inordinate,
is not explained on any convi nci ng grounds.

In Khudi Ram Das v. State of Wst Bengal,(l) this Court
held that one of the basic requirenments of clause (5) of
Article 22 is that the authority making the order of
detention must afford the detenu the earliest opportunity of
maki ng a representation against the order of detention and
this requirenment would beconme illusory unless there is a
corresponding obligation on the detaining authority to
consider the representation of the detenu as early as
possi ble. Thus, in the facts of this case we are not
satisfied that the representation was dealt with as early as
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possi ble or as expeditiously as possible, and, therefore,
there would be contravention of section 13 of the Act which
would result in the invalidation of the order

These are the reasons which had pronpted us to quash
and set aside the detention order
P.B. R Petition all owed.
533




