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BENCH
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(Arising out of SLP (C) No.3171 of 2007)

S.B. Sinha, J.

1. Leave granted.

2. Appel | ant herein was working as a witer constable in the Bihar
Mlitary Police at Bokaro Steel Cty. A Departmental proceedi ng was
initiated against himon the foll owi ng inputation of charges:
\023(1) Wile he was posted in March 1985 in\021C 022
Conpany made an entry in general diary

with regard to arrival of S.I. (S), R B. Sahu,

Conpany Conmander on 28.3. 1985.

Bef ore opening the diary, colum in which

details of Ohededar and officers are being

filled, he shown presence of S.I. (S) Sahu at

the conpany head quarter, but on the sane

day, as per the entry No.700 hisarrival is

shown at 8.45 O 022cl ock. This entry No. 700

was recorded two tinmes, on first time it was

8.45 and on second tinme it was at. 9. 30.

Entry No. 700 recorded at 8.45 is certainly

inserted | ater on.

(2) According to his statement when he was

posted at Dhanbad with his \021C\ 022 Conpany,

he was out fromthe conpany headquarter

from14.12.84 to 16.12.84 and from9.1.85

to 12.1.85 as per the order of Conpany

Conmander, Sh. Sahu. Despite the same he

shown hi s presence in Conpany

Headquarter and claimed for food all owance

and obtai ned the sane.

(3) From\021C\ 022 Company Aurangabad he was
directed by Comand No. 227376 with

constabl e 576 Kaushal Kumar and Vahi ni

Mukhyal aya. He al song with Constable

No. 576 Kaushal Kumar returned on 24. 3. 84,

their arrival is shown on 26.3.85 at 9.00 a.m

On the voucher of food allowance for the

sai d period paynent was nade and obt ai ned

which is a forgery.\024

3. In the said departnental proceeding, he was found guilty of all the
charges. He adnmitted the charges in relation to charge No.2. He was found
guilty of other charges also. The appointing authority, relying on the report
of the Enquiry O ficer, passed a final order on or about 31.8.1987 disnissing
him from service
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4, An appeal preferred thereagai nst was di sm ssed by the Director
CGeneral of Police, Bihar, Patna. |n the said appeal, one of the contentions
rai sed by the appellant was that in a departnental proceedi ng involving one
Kaushal Kumar who was al so found guilty of identical charges, a |enient
view was taken. Appellate authority in its order dated 9.8.1989 in that
behal f opi ned

\023The illustration given by the charge sheeter

const abl e regardi ng other departnmental proceeding

No. 22/ 87 of BMP-4 agai nst constable 576 Kausha

Kurmar Singh is wong. Constable Kaushal Kumar

Si ngh has nmade an effort to raise a voice agai nst

the illegal act of conmmanding officer of that tinme.

Conpany Conmandi ng Pol i ce | nspector Ram

Bhakt Sahu was puni shed al so. Hence charge

sheet ed Constabl e and Constabl e 576 Kausha

Kumar Singh case is not sinilar.\024

5. Appellant chall enging the legality of the said order, filed a wit
petition i'n the H gh Court of Judicature at Patna which was narked as
CWC No. 9945 of 1996.

A-learned Single Judge of the said Court dism ssed the said wit
petition opining
\023As a matter of fact, Babban Ram was deputed as
orderly to the Deputy Commandant, whereas the
petitioner was the Witer Constable who was
responsi ble for the entry in the Register regarding
Di et allowances and, therefore, the charges agai nst
the petitioner were grievous in nature and, as such
the puni shmrent has been awarded to him
considering the gravity of the charges. The
petitioner was provided full opportunity to defend
his case and the departnental enquiry was held in
fair and proper nanner.

| have carefully gone through the
recomendati on of the Conducting Oficer as well
as the order passed by the disciplinary authority as
contained in Annexure-4 to the wit application
and al so the order passed by the appellate authority
as contained in Annexure-8 and 8/1.to the wit
application. | find that the | earned disciplinary
authority as well as the appellate authority have
careful ly exam ned the materials on record and
after appreciation of evidence, they have cone to a
definite finding on the basis of facts on record that
the charges against the petitioner was fully
establ i shed and, therefore, he was found to be
guilty.

This Court while exercising the jurisdiction
under Article 226 and 227 of the Constitution of
I ndia cannot act as an appellate authority and
cannot substitute its own finding over the findings
arrived at by the Enquiry Oficer and al so the order
passed by the disciplinary authority as well as the
appel | ate authority. The petitioner has not been
able to show that the findings arrived at by the
respondents were perverse or not based on the
materials on record and, therefore, | do not find
any material to upset the findings arrived at by the
respondent s.

So far as the quantum of punishment is
concerned, | find that in view of the nature and
gravity of the charge, which has been proved
agai nst the petitioner, the punishnment for disnissa
passed by the authorities concerned al so needs no
interference by this Court.\024
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6. An intra court appeal preferred thereagai nst has been dism ssed by a
Di vi sion Bench of the said Court by reason of the inmpugned judgnent.
7. This Court issued a linmted notice stating

\ 023Counsel submits that for the same m sconduct a
much |i ghter punishnment was given to another
constabl e whil e the punishnment of dism ssal has
been i nposed on the petitioner

| ssue notice on the application for
condonati on of delay as al so on the Special Leave
Petition.\024

8. M. Mhan Pandey, |earned counsel appearing on behal f of the
appel l ant, submitted that the charges |evelled agai nst Shri Kaushal Kunar
Si ngh were al nost identical except the charge No.1l. According to the
| ear ned counsel ,but as the purported m sconduct comitted by himbut did
not result in-any personal gains, the disciplinary authority shoul d have taken
a lenient view.
Qur attention has been drawn to the order of punishnent inposed
upon the said Shri Kaushal Kumar Singh which is to the follow ng effect
\ 023After going through the statenment and show cause
present in record and realizing the opinion of
Conmmandi ng Officer, | accept the opinion of
conmandi ng of ficer and found himguilty with
regard to charge (1) absolutely and with regard to
charge (2) partially. H's illegal absent from
14.12.84 to 16.12.84 and 9.1.85 to 12.1.85 and
26.3.85 (totally eight days) will be treated as
extraordi nary | eave. The allowance noney which
was paid to himof this period shall be deducted
from hi s payabl e amobunt and deposited to the
fund. Because he had i medi ately nade a
conpl ai nt agai nst the Company Comrander and
he was found guilty for this synpathy his
i ncrenent in annual salary shall be detained for
one year. This punishnent will not affect his
future increnent. Sinultaneously warning for
dismssal is givenif it in future.\024

9. The | earned counsel urged that as a very | enient punishment was
awar ded to Kaushal Kumar Singh, the H gh Court nust be held to have
commtted a manifest error in not entertaining the wit petition. Reliance in
this behalf has been placed on Director Ceneral of Police & Os. v. G
Dasayan [(1998) 2 SCC 407] and Anand Regi onal Coop. G| Seedgrowers\022
Union Ltd. v. Shail eshkumar Harshadbhai Shah. [(2006) 6 SCC 548).
10. M. Nitish Massey, |earned counsel appearing on behal f of the
respondent, on the other hand, submitted that the case of the appellant /i s not
simlarly situated to that of the aforesaid Shri Kaushal Kumar Singh as not
only no charge like charge No.1 was franmed agai nst him but even the
charge No.2 was only proved particularly in his case. ‘The appellate
Authority, it was subm tted, having given cogent and sufficient reason for
not awarding a | esser punishnent, this Court should not interfere therewth.
11. Charge No.1 franed agai nst the appellant herein was a serious charge.
He has been found guilty thereof. He tanpered with the official records.
Being only a Witer Constable, he could not have nmade an entry in the
general diary as regards time of arrival of Conpany Conmmander

So far as Charge No.2 is concerned, he accepted the sane. Charge
No. 3 was proved against him The Appellate Authority as also the |earned
Si ngl e Judge, as noticed herei nbefore, opined that the charges |evelled
agai nst the petitioner were serious in nature.

It is true that delinquent officers simlarly situated shoul d be dealt
with simlarly and, thus if the charges agai nst the enpl oyees are identical, it
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is desirable that they be dealt with sinmlarly.
12. Quantum of puni shnent inposed on a delinquent enpl oyee by the
appoi nting authority, however, depends upon several factors. Conduct of the
del i nquent officers as also the nature of the charges play a vital role in this
behal f. Apart fromthe fact that charge No.1l was a very serious one and Shri
Kaushal Kumar Singh, having not been charged therewith, it cannot be said
that the appellant and the said Kaushal Kumar Singh were simlarly situated
but al so as noticed herei nbefore, so far as Kaushal Kumar Singh is
concerned, charge No.2 had al so been partly proved agai nst him whereas
appel l ant admitted his guilt in relation thereto.

The enquiry officer in his report categorically held
\ 023Si mul t aneously |1 have gone through attendance
regi ster and food all owance register no officer of
the conpany had neither nade a signature nor

verified it. It is also horrible that on what basis
At t endance regi ster and food all owance register
had been treated as correct. It is necessary that

whenever food allowance claimis being made it
shoul d be verified fromthe register which is not
found.  Conmpany Commander given the statenent
that entry regardi ng Charge sheeter that he was
present on 14.12.84 to 16.12.84 and 9.1.85 to
12.1.85 in the Conpany was made by the Charge
Sheeter on register ‘by the help of constable 432
Bi rendera Kumar. Charge Sheeter had not gone

any where during that period and he stated in his
statenment that on that very day he was outside on
the oral order of the Conpany Commander. It is
very difficult to decide that whose statenent
shoul d be treated as correct is of charge sheeter or
of Commander. Conpany Commander is the in

charge of the Conpany. So wei ghtage shoul d be
given to his statement. Charge Sheeter certainly
made forgery with conpany Commander because
bel i eving on hi mhe made signature.\024

13. Appel | ant has, thus, been found guilty of tampering with records and
conmitting forgery. He misappropriated food all owance. Shri Kausha
Kumar Singh was found guilty only for claimnmng food allowance illegally.

The superior courts of India exercising power of judicial review, it is trite,
woul d not ordinarily interfere with the quantum of puni shment. Even the

i ndustrial court would not do so as has been noticed by this Court in
Shai | eshkumar (supra). In the said case, however, having regard to the fact
situation obtaining therein, it was held

\ 023There is, however, another aspect of the matter

whi ch cannot be lost sight of. Identical allegations

wer e made agai nst seven persons. The

managenent did not take serious note of

m sconduct conmitted by six others although they

were simlarly situated. They were allowed to take

the benefit of the voluntary retirenent schene.\024

The sai d decision does not assist the appellant at all.
14. G Dayasan (supra) is a case where respondent therein as also the
Head Constable were tried together, but as different punishnents having
been i nposed upon them al t hough they faced identical charges, this Court
interfered with the quantum of punishment.
15. Such is not the case here. Charges against the appellant and Kausha
Kumar Singh being not identical in nature, the inmpugned judgnent does not
suffer fromany legal infirmty.
16. The appeal is accordingly dismssed but there shall be no order as to
cost s.




