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ACT:

U P. Electricity Board Service of Engineers (lntegration
and Seniority) Regul ati ons, 1976- - Regul ati on
7(iv)(b)--Directly recruited Engineers--Seniority of--Ad-
vance increnments allowed at the time of ~recruitment--Advan-
tage of--Wiether to be taken into account while deternining
the seniority.

HEADNOTE

The first respondent in the Appeal, a Superintending
Engi neer, was directly recruited by the U P. Electricity
Board as an Assistant Engineer on Cctober 7, 1964. He was
gi ven nine advance increnments by reason of his varied expe-
rience in different governnental and ot her organisations, as
agai nst two advance increnments given to others. = The peti-
tioners in the connected special |eave petition also working
as Superintendi ng Engi neers were Assistant Engineers in the
Irrigation and Power Departnent and were placed on deputa-
tion with the Electricity Board by the State Governnent from
the year 1960 onwards, and were confirned as Assistant
Engi neers with effect fromApril 1, 1975. There was no
seniority list of Assistant Engineers in the Board nor were
there any rules of seniority at the tine when the first
respondent j oi ned service.

The Electricity Board, in exercise of the power /con-
ferred under section 79(c) of the Electricity (Supply) Act,
1948 franmed the U P. Electricity Board Service of “Engi neers
(I'ntegration and Seniority) Regulations 1976. Regul ation
7(iv)(b) provided that’ 'while determining the seniority
under clauses (ii) and (iii), Engineers directly recruited
by the Board before the commencenent of these regulations
shal | be given advantage of as many years of service as was
t he number of advance increnments which were allowed to them
at the time of recruitnment by the Board." It also provided
that "in doing so, no officer shall, however, be given
advant age beyond the date of his initial regular appointnent
in the Governnent department or the other organisations."

The Board anended the regulation to renobve certain
anomalies and to give effect to the intention of the Board
in framing the rule of seniority. The anmended regulation
substituted the words "U. P.
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CGovernment or Central Governnent Departnent in consideration
of the service for which advance increments were SO
al | owed. "

The Board, in accordance with the anended regulation
published the integrated seniority list in which the nane of
the first respondent figured at SI. No. 12 below other
of ficers working as Superintending Engi neers including the
petitioners in the connected special |eave petition

The first respondent nade a representation to the U P.
Services Tribunal challenging the anmended regul ati on which
was allowed. The Tribunal held that in terms of Regulation
7(iv)(b) of the Regulations, the first respondent having
been granted seven advance increnents was entitled to the
benefit of as many years of service as the nunmber of advance
increments given to himat the time of his recruitnment.

A batch of writ petitions seeking to quash the order of
the Tribunal was filed in the High Court, which upheld the
order of the Tribunal.

The 'Appeal by special |eave by the Electricity Board,
the connected Special Leave Petition of the aggrieved peti-
tioners and the Wit Petition challenged the construction
and application of Regulation 7(iv)(b).

Di smissing the Appeal, the Special Leave Petition and
the Wit Petition, 'the Court

HELD: (1) Regulation 7(iv)(b) of the U P. State El ec-
tricity Board of Service of Engineers (lIntegration and
Seniority) Regulations, 1976 conprises of two parts. The
first part referred to the advantage of advance  increnents.
This advantage is based on special qualification and past
experience and its consequent effect on seniority. The
Regul ation before its anendnent, nentioned " Gover nnent
departnents or other organisations’ but after its amendnent
it was changed to "in the U . P. or Central CGovernnent Depart-
ment.’ This change showed a deliberate attenpt to deny its
benefit to enpl oyees who cane fromservice not conprised in
either U P. or Central Governnent Departnents. It would be
neither just nor fair to givealimted neaning to the
second part of the anended regulation and thereby to deny
its benefit to those Engi neers who canme from-other ~depart-
ments or corporations etc. [343D F;, 344B]

2. The first part of the regul ati on does not speak of

Engineers in the U P. or Central Governnent Departments. |t
speaks only of Engi neers
337

directly recruited by the Board before the conmencenent of
the regulation, which expression takes in, Engineers who
cane into the service of the Board from all  sources. It
woul d not be proper to conpletely elimnate Engineers who
cane fromother sources fromthe benefit of the regulation
giving a restricted neaning to the expression 'in doing so’

[ 343H;, 344A]

3. The Board’'s advertisement in the instant case, \invit-
ing applications provided higher start for those having
special qualifications and experience irrespective of the
source of the service held by them The second part of the
regul ation has, therefore, to be construed only as a proviso
to the first part confining its scope to the enployees of
the U P. as well as Central Governnment Departments and not
to affect the generality as contenplated in the first part.
[ 344B]

4. The Tribunal was right in holding, and the H gh Court
in agreeing with it, that the second part was in the nature
of proviso limted to persons who had been in service of
either U P. or other Central Covernment Departnents and who
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had been given advance increnments in consideration of such
service. [344G H]

5. In the instant case, the first respondent was given
ni ne increnents taking into consideration his special quali-
fication and experience as against two increments comon to
all, and thus, giving himseven extra increnents. It is
apparent that if these extra increnments on the basis of his
experience and special qualification did not carry with it
seniority in the Board, he would not have either applied or
accepted the job. It cannot be assuned that he would have
joined the Board willingly as a new entrant. Under these
circunstances. the Tribunal was right in holding that the
first respondent should be deened to have been appointed
with effect from Cctober 7, 1957, giving himthe advantage
of extra increments under the second part of Regulation
7(iv)(b). The seniority will have to be fixed in accordance
with the nunber of increments excluding the original two
increnents given'to the entrants in the Board both fromU. P
and the /Central Governnent Departnents and from other
sources. [344E-G - 345B]

JUDGVENT:

CVIL OR G NAL APPELLATE JURI SDICTION: Civil Appea
No. 3092 of 1985 etc.

From t he Judgnent and Order dated 1.2.1985 of the Alla-
habad Hi gh Court in WP. No. 1535 of 1972
338

S.N.  Kacker, R B. Mehrotra, CGopal Subramanium Ms. S
Dixit, S. Bal akrishnan and |Ifran Ahnmad for the Appell ants.

T.S. Krishnamoorthi lyer, Mikul Midgal, S. Balakrishnan
and Raj esh for the Respondents.
The Judgnent of the Court was delivered by

KHALI D, J. This appeal by special 1eave and the connect-
ed special |eave petition and the-wit petition directed
agai nst the judgnent and order of the Allahabad H gh Court
dated February 1, 1985 raise a question of construction of
Regul ation 7(iv)(b) of the UP. State El ectricity Board
Service of Engineers (Integration & Seniority)  Regul ations,
1976, framed under s. 79(c) of the Electricity (Supply) Act,
1948. By the judgnent, a Division Bench of the H gh Court
has disallowed a batch of wit petitions seeking to quash an
order of the U P. Public Services Tribunal, Lucknow dated
April 3, 1978. Allowing a representation nmade by respondent
no. 1, presently working as Superintending Engineer in the
UP. State Electricity Board, the Tribunal held that in
terns of Regulation 7(iv)(b) of the Regulations, respondent
no. 1 having been granted seven advance increnments was
entitled to the benefit of as many years of service as the
nunber of advance increnents given to himat the tinme of his
recruitment. The Hi gh Court has upheld the order ‘of the
Public Services Tribunal. As a result, respondent no.l1 who
figures at serial no. 12 in the integrated seniority list of
Assi stant Engineers (Civil) i.e. below other Superintending
Engineers including the six petitioners in the connected
speci al |eave petition no. 8835/85, would take his place at
serial no.1 in the seniority list i.e. above them

The short question involved in this appeal is whether
respondent no. 1 on a proper construction was entitled to
the benefit of as many years of service-as the nunber of
advance increnents given to himat the tinme of his recruit-
ment, as held by the Public Services Tribunal and the Hi gh
Court. That turns on a construction of the amended Regul a-
tion 7(iv)(b) of the Regulations. Regulation 7(iv)(b) as
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originally franed provided:

"Whil e determining the seniority under clauses
(ii) and (iii) above, Engineers directly
recruited by the Board before the comrencenent
of these regul ati ons shall be given advantage
of as many years of service as is the nunber
of advance increnments which were allowed to
themat the time

339
of recruitment by the Board. In doing so, no
officer shall however be given advant age

beyond the date of his initial regular ap-
poi ntnent in the Governnent department or the
ot her organi sations."
On June 19, 1976 the Electricity Board in exercise of the
powers under s. 79(c) of the Electricity (Supply) Act, 1948
amended Regul ation-7(iv)(b) to renpve certain anomalies and
to give effect to theintention or’ the Board in fram ng the
rule of seniority. It was felt by the Board that the expres-
sion ’'other organisations’ ~in the wunamended Regulation
7(iv)(b) —was susceptible  of a construction that in the
matter of determination of inter se seniority anpong directly
recruited Engineers vis-a-vis Engineers on deputation wth
the Board fromthe Central CGovernnent or the State Govern-
nment, the seniority of the Engineers had to be reckoned by
giving themthe benefit of as many years of service as the
nunber of advance increnents given to them by reason of
their special experience or qualifications. The Board ac-
cordingly substituted the words *U-P. or Central . Governnent
Department in consideration of the service for which advance
increments were so allowed for the words ' Governnment de-
partment or other organisations’ in Regulation 7(iv)(b). The
amended Regul ation 7(iv)(b) now provides:
"Whil e determning the seniority under clauses
(ii) and (iii) —above,” Engineers directly
recruited by the Board before the conmencenent
of these regul ati ons shall be given advantage
of as nmany years of service as is the nunber
of advance increnments which were allowed to
themat the time of recruitnment by the Board.
In doing so, no officer shall however be given
advantage beyond the date of his initia
regular appointment in the UP. or Central
CGovernment Departnent in consideration of the
service for which advance increnments were so
al | owed. "

Put very briefly, the essential facts are these. By a
Governnment resolution dated March 30, 1959 all the officers
of State Governnent i.e. Civil Engineers and the  Electrica
and Mechani cal Engineers of the Irrigation & Power ~ Depart-
nment were transferred to the U P. State Electricity Board
constituted under s. 5 of the Electricity (Supply) Act, 1948
whi ch cane into existence on April 1, 1959. The services of
these officers were placed on deputation with the Board. In
1964, the Electricity Board i ssued an advertisenent calling
for applications for appointnent to 20 posts of Assistant
Engineers (Civil). It was indicated that a higher start
woul d be allowed to candidates with special qualifi-

340

cations or experience and that the sel ected candi dates were
to becone permanent on conpletion of three years’ probation

Among t hose sel ected was respondent no. 1 P.L. Kel kar who by
reason of his previous experience was given a higher start
of Rs. 490 in the scale of Rs. 250-850 which neant that he
was gi ven nine advance increnents as against two increnents
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given to others. Prior to his joining the Electricity Board,
respondent no.1 had varied experience in different govern-
nental and ot her organisations. After obtaining his degree
in Bachel or of Engineering in the year 1957, he was recruit-
ed as a Juni or Engi neer, Public Wrks Department (Buil ding)
of the State of Madhya Pradesh on a scale of Rs. 150-300. In
1959 he was pronoted as Assi stant Engi neer, Departnent of
Housi ng, Madhya Pradesh on a scale of Rs. 250-600. Thereaf-
ter on June 9, 1960 he accepted appoi ntnent as Engi neering
Assistant Grade | in the Indian Refinery Linmted, Guwahati,
a Governnent of India undertaking, on a scale of Rs.300525
after leaving the services of the State Governnent of Madhya
Pradesh. On May 10, 1961, he left Governnent service to take
up enploynent in the private sector as Assistant Cvi
Engi neer with the Associated Cenent Conpany Limted, Bonbay
on an initial salary of Rs. 305 per month with annual incre-
ments. After the interviews of the candidates held on August
17, 1964, the "Board in its letter of appointnent dated
August (22, 1964 offered respondent no. 1 two advance incre-
nents and stated that his seniority vis-a-vis the other
candi dates selected for appointnent would be deternined
later. It seens that respondent no. 1 declined the offer and
accordingly the Board by its letter dated August 29, 1964
decided to grant himahigher initial pay of Rs.490 i.e.
ni ne advance increnents because of his previous experience.
It may be nentioned here that the Board also granted a
hi gher initial pay of Rs.490 i.e. nine advance increnents to
Prakash Chandra Jain and Rs.430 i.e. seven advance incre-
ments to Naresh Chandra Gupt a.

As agai nst respondent no. 1 -who had been directly re-
cruited by the Board w.e.f. October 7, 1964 and is now
working as a Superintending Engineer in the Electricity
Board, the six petitioners in the connected special |eave
petition no. 8835/85 nanely, V.N. Mathur, Mhd. Wasi Ahnmad,
Madan Mohan, Brajesh Sahai, Anba Prasad and O P. Sharma who
are also now working as Superintending Engineers in the
El ectricity Board were Assistant Engineers in the Irrigation
& Power Departnent, were placed on deputation with'the Board
by the State Governnent fromthe year 1960 onwards. They
were in due course confirmed as Assistant Engineers in the
Irrigation & Power Department. It seens that respondent no.
1 as well as the petitioners were
341
confirmed as Assistant Engineer w.e.f. April 1, 1975. There
was no seniority list of Assistant Engineers in- the Board
nor any rules of seniority at the tine when respondent no. 1
joined service. On April 29, 1976 the Board in exercise of
the powers under s. 79(c) of the Electricity (Supply) . Act,
1948 framed the U P. State Electricity Board Service of
Engi neers (Integration & Seniority) Regul ations, 1976. As
already stated, the unamended Regul ation 7(iv)(b) <~ provided
that while determining seniority, Engineers directly re-
cruited by the Board before the commencenent of the Regul a-
tions shall be given advantage of as many years of service
as was the nunber of advance increnents which were allowed
to them at the tinme of their recruitnent i.e. although
respondent no. 1 was recruited on Cctober 7, 1964, it should
be deenmed that he joined service of the Board on Cctober 7,
1957. As a result of this representation the Board was
constrained to amend Regul ation 7(iv)(b) as indicated above.
On My 19, 1977 the Board rejected the representati on made
by respondent no. 1. A few nonths thereafter i.e. on Septem
ber 28, 1977 the Board in acccordance wth the anended
Regul ation 7(iv)(b) published the integrated seniority |Iist
in which the nane of respondent no. 1 figures at serial no.
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12 i.e. below other officers at present working as Superin-
tendi ng Engi neers including the aforesaid petitioners in the
connected special |eave petition

We however wish to nmention that there is a controversy
as to whether the petitioners in the connected special |eave
petition applied for and were not selected by the Board as
Assistant Engineers (Civil) in 1968. Respondent no. 1 P.L.
Kel kar has averred in paragraphs 7, 8 and 9 of the counter-
affidavit that the aforesaid petitioners who were working on
deputation wth the Electricity Board did not consider it
beneficial to |leave their parent departnent viz. Irrigation
& Power Departnent and join the services of the Board at the
rel evant tinme although the Board had again advertised the
posts of Assistant Engineer (Civil) in the year 1965. He
then goes on to aver in paragraph 9 that in order to build
up the Gvil Engineering cadre of the Board the Electricity
Board readvertised the posts of Assistant Engineer (CGvil)
in the year 1968 and asserts that nmost of the petitioners
applied for the post and the selection was nade by a Sel ec-
tion Board on the basis of interview and record of past
servi ce and adds:

"However, all the petitioners except petition-
ers nos. 4 and 5 Panba Prasad and O P. Sharma
were not selected for the post of Assistant
Engi neer - (Civil) as per the selection |ist
published by the Board. The reason for the
non-sel ection

342

was obviously that they were not found fit for
the post - on the basis of their record and
interview"

When this avernment was brought to our notice by ' |earned
counsel for respondent no. 1 we called upon the Electricity
Board to place before us the relevant records relating to
the interviews held in the year 1968 and also to file a
detailed affidavit. Learned counsel for the Electricity
Board assured us that the Board will conply with the direc-
tion and place before the Court the relevant records and
also file an affidavit. Learned counsel for the -petitioners
in the connected special |eave petition however was ~baffl ed
at the suggestion that the petitioners should have at al
applied for the post of Assistant Engineer (Cvil) adver-
tised in the year 1968 when they were for a nunber of = years
actually functioning as officiating Executive Engineers - in
the Irrigation and Power Departnent. To set the matter at
rest, we asked the parties to exchange affidavits on the
subj ect al though the hearing concluded on March 24, 1987 and
the case was reserved for judgnment. On April 3, 1987 MS.
Ri zvi, Deputy Secretary, U P. State Electricity  Board has
sworn an affidavit bringing the relevant facts on record. It
is averted in paragraph 2 that the records in possession of
the Board revealed that in July 1968 applications for the
posts of Assistant Engineer (Civil) in the service of the
UP. State Electricity Board were invited and that inter-
vi ews of the candi dates who had applied in pursuance of the
said advertisenment were conducted during Decenber 1968 and
January 1969. In paragraph 3 the respective dates of prono-
tion of the petitioners as Executive Engineers are given. In
paragraph 4 however it is stated that the records relating
to the applications in the interviews are not traceable
inspite of the best efforts nmade by the senior officers of
the Electricity Board.

In his rejoinder, respondent no. 1 P.L. Kelkar contro-
verts the facts alleged. He submits that the affidavit filed
by the Electricity Board does not state the facts correctly.
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It is then stated:
“I'n fact in Petition No. 4888 (F) 111/77 filed
by Shri N.P. Malik & Os. v. U P. State Elec-
tricity Board it was averted in para 11 as
fol |l ows:
"That respondents Nos. 2 to 15 applied agai nst
advertisenment for selection of direct recruits
as Cvil Engineers in 1968. After an interview
they were found to be unfit and were not
sel ected for the substantive post. The list of
343
persons selected under s. 3.0. No. 2208-
A/ SEB/ 159- A/ 1968 dated 1.4.69 shows that they
were not sel ected.
“I'n replyto the above submni ssion in paragraph
11, it~ was averred by the Board before the
Publ i'c Services Tribunal that the ’'contents of
paragraph 11 are admtted."

In view of the above reply, respondent no. 1 subnits
that it " is wholly irrelevant whether the records are now
avail abl e _or not because the above affidavit in the Public
Services Tribunal was nade after perusing the records. W
are rather surprised that the Electricity Board should file
an affidavit by the Deputy Secretary stating that the rele-
vant records of the interviews held in the year 1968 are not
avai | abl e unl ess they have been done away with.

We have gi ven above the necessary back-ground facts for
appreci ating the dispute involved in these cases. A decision
in these cases depends upon the correct interpretation of
Regul ation 7(iv)(b) before and after its ~anendment. The
regul ation conprises of two parts. The first part refers to
the advantage of advance increnents. Thi's advantage is based
on special qualification and past experience and its ' conse-
guent effect on seniority. The grant of ~ subsequent incre-
ments by the Board after joiningits service is not governed
by, this regul ati on.

It is the second part of the regulation that /'gives a
little difficulty and it was on this that considerable
argunents were addressed before us. Special reliance was
pl aced wupon the expression 'in doing so’ occurring in the
regul ation. What is contended is that this expression indi-
cates the manner in which the first part is to be construed.
The regulation, before its anendnent nentioned Governnent
departnments or other organisations but after its —amendnent
it was changed to "in the U P. or Central Governnent Depart-
ment’. This change shows a deliberate attenpt to deny its
benefit to enpl oyees who came from service not conprised in
either UP. or Central Government departnents. W do. not
think that it would be either just or fair to give a limted
neaning to the second part of the amended regulation and
thereby to deny its benefit to those Engi neers who cane from
ot her departments or corporations etc. It is necessary to
note that the first part of the regul ati on does not speak of
Engi neers in the U P. or the Central CGovernment Departnents.
It speaks only of Engineers directly recruited by the Board
bef ore the conmencenent of this regul ation, which expression
takes in, Engineers who came into the service of the
344
Board from all sources. That being so, it would not be
proper to conpletely elimnate Engi neers who canme from ot her
sources from the benefit of the regulation giving a re-
stricted neaning to the expression 'in doing so'. It is
useful to note. that the Board s advertisenent inviting
applications provided higher start for those having specia
qualifications and experience irrespective of the source of
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the service held by them The second part of the regulation
has therefore to be construed only as a proviso to the first
part confining its scope to the enployees of the UP. as
well as Central Government and not to affect the generality
as contenplated in the first part.

The injustice that will be meted out to the Engineers
who canme fromoutside if the restricted nmeaning is given to
the second part of the regulation, can be best illustrated

by referring to the case of Shri P.L. Kelkar. He was ap-
poi nted as a Juni or Engineer, P.WD., MP. on July 19, 1957
and was pronoted as Assistant Engi neer and posted in Housing
Department on May 20, 1959. On June 9, 1960 he was appoi nted
Engi neer Assistant Gade | in Indian Refinery Limted
Guwahati, after |eaving the services of the MP. Government.
Thereafter, he was appoi nted as Assistant Engi neer on My
10, 1961, in Associated Cenment Conpany Linited, Bombay. It
was while workingin that conpany that he cane across the
advertisenment nade by he U P. State Electricity Board. He
applied pursuant to such advertisenent. He was selected by
the Board and appoi nted as per order dated August 22, 1964.
He joined service on Cctober 7, 1964. He was given nine
increnents taking into consideration his special qualifica-
tion and experience. Two increnents were comon to all
Thus, the extra increnents given to himwere seven. It is
apparent that if thisextra increnment on the basis of his
experi ence and special qualification did not carry with it,
seniority in the Board, he would not have either applied or
accepted the job. It cannot be assuned that he would have
joined the Board willingly as a new entrant. Under these
circunst ances, the Tribunal was justified inholding that he
should be deened to have been appointed we.f. Qctober 7,
1957, instead of Cctober 7, 1964, when he joined the service
of the Board. The Tribunal according to wus justifiably
repelled the contention that he was not entitled to the
above advantage under the second part of the Regulation
7(iv)(b). In our view, the Tribunal was justified also in
hol di ng that second part is in the nature of proviso limted
to persons who had been in service of either U P, or the
Central Governnent Departnents and who had been  given ad-
vance increnments in consideration of such service.

The Hi gh Court considered the question.in detail with refer-
ence
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to the regulation under consideration and agreed wth the
Tribunal in the construction put by it regarding the second
part of the regulation. W have also given our  anxious
consideration to the regul ation before and after the anend-
ment. W also come to the conclusion that the interest of

justice will be advanced by agreeing with the High Court and
the Tribunal 1in the construction given by them to this
regul ation. In our judgnent, therefore, seniority will have

to be fixed in accordance with the nunber of increnments
excluding the original two increments given to the entrants
in the Board both fromthe U P. and the Central Governnent
Departnments and from other sources. W do not think it
necessary to answer other aspects of the case for this
judgrment. We do not think any interference is called for
with the judgnment of the High Court. We confirm the judg-
ment, dismss the appeal, wit petition and the specia
| eave petition, with no order as to costs.

N. P. V. Appeal and Petitions dis-
m ssed.
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