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The provisions of the Sixth Schedule to the Constitution have evol ved
a separate schene for the adninistration of the tribal areas in Assam
Meghal aya, M zoram and Tripura through the institution of District Councils
or Regi onal Councils. These councils are vested with | egislative power on
specified subjects, allotted sources of taxation and given powers to set up
and administer their systemof justice and naintain adm nistrative and
wel fare services in respect of |land, revenue, forests, education, public health
etc.

The Mara Autonompus District Council, hereinafter to be referred as
"MADC' has thus been constituted as per the provisions of Paragraph 2(1)
read with Paragraph 20 of the Sixth Schedule to the Constitution of India.
The MADC consists of 19 el ected nenbers and the election is through adult
franchi se and 4 nenbers are nomi nated by the Governor of M zoram by
virtue of the powers conferred on hi munder Paragraph 2(1) read with
Par agr aph 20BB of the Sixth Schedule to the Constitution. The term of the
el ected nenbers is for a period of five years fromthe date appointed for the
first meeting of the Council after the General Election to the Council and the
four nom nated nmenbers would hold office at-the pleasure of the Governor.
The first sitting of the Council after the Ceneral Election was hel'd on
9.2.2000 and on 8.8.2000 four nenbers, nanely, Ms. Lal biakluangi /Sail o;
M. Mllai Hychho, M. C. Lawbei and M. S. Lalrenthanga were nom nated
by the Governor of M zoram as nenbers of MADC in exercise of the powers
conferred under sub-para (1) of Paragraph 2 read w th Paragraph 20BB of
the Sixth Schedule, and read with sub-rule (1) of Rule 7 of the M zoram
Aut ononpus District Councils (Constitution and Conduct of Business of the
District Councils) Rules, 1974.

The Governor of M zoramby a Notification issued on 5.12.2001
term nated t he appoi ntment/nom nation of the four nenbers who were
nomni nated on 8. 8. 2000. Thereafter, another Notification was issued on
6.12. 2001 whereby four nenbers were nominated to MADC. It nay al so be
poi nted out that one nenber, nanely, K Chiama had submitted a No
Confidence Mdtion to the Secretary, MADC, against the Executive Commttee
on 4.12.2001. The Chairnan granted | eave for the No Confidence Mtion
and it was to be discussed and be voted on 6.12.2001. The date for
di scussion and voting of the No Confidence Mtion was postponed from
6.12.2001 to 7.12.2001. The term nation of the menbership of four
menbers and the nom nation of new nenbers were challenged in a Wit
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Petition filed before the Aizaw Bench of the Gauhati Hi gh Court. The Hi gh
Court, by an interimorder, suspended the Notification dated 6.12.2001

wher eby new nenbers were nomi nated to MADC. Aggri eved by the order

of suspension of the nonmination to MADC, the State of Mzoramfiled an
appeal before the Division Bench, being Wit Appeal No. 518 of 2001.
Initially, the Division Bench granted an ex-parte stay of the order of
suspensi on of Notification granted by the | earned Single Judge, but
thereafter directed that the Wit Petition be heard and di sposed of by the

| earned Single Judge.

The | earned Single Judge by his order dated 18.4.2002 partly all owed
the Wit Petition. The nom nation of three out of the four nenbers was set
aside by the | earned Single Judge. However, the Notification dated
5.12. 2001 whereby the nenbership of the four nmenbers was terninated
was uphel d by the | earned Single Judge. In the Wit Appeal preferred by
the State, the quashing of the Notification dated 6.12.2001 was chal | enged
and the petitioners in the Wit Petition by a separate Wit Appeal challenged
the order of the 'l earned Single Judge whereby the Notification dated
5.12. 2001 was uphel.d. The Division Bench of the Hi gh Court of Gauhati
uphel d the validity of both the Notifications and aggrieved by the sane, the
present appeals have been fil ed.

VWen the matter came up for considerati on before a Bench of two
Judges on 27.1.2003, the foll owi ng order was passed

"Leave granted.

The issue which has been raised in this appeal relates to the
interpretati on of paragraph 2(1) and sub-paragraph (6A) of
Par agraph 2 read with paragraph 20-BB of the Sixth Schedul e
to the Constitution. The dispute centres around the nature of
the discretion to be exercised by the Governor in nom nating
and renoving persons to the District Councils of Mzoram
We are of the view that the issue raises a substantial question
of law as to the interpretation of the Constitutional provisions
havi ng repercussions throughout the State of Mzoram In
terns of Article 145(3), the matter nmust be placed befaore the
Hon’ bl e Chi ef Justice. The application for interimrelief is also
referred alongwith the nain appeal.”

Thereafter, the matter came up before a Bench of three Judges and
on 28.7.2004, the Bench observed that in view of the order dated
27.1.2003, the natter needs to be heard by a Constitution Bench. Thus the
matter has cone up before the Constitution Bench

We heard | earned counsel for the appellants and al so the | earned
counsel for the State of M zoram

The rel evant provisions of the Sixth Schedule to the Constitution
regarding the admnistration of tribal areas in the State of Assam
Meghal aya, Tripura and M zoram are as foll ows:

"1. Autononmpus district and autonompus regi ons\ 005.

2. Constitution of District Councils and Regi ona
Council s \026 (1) There shall be a District Council for each
aut ononmous district consisting of not nore than thirty menbers
of whom not nore than four persons shall be nom nated by the
CGovernor and the rest shall be elected on the basis of adult
suf frage.

(2) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

(3) Each District Council and each Regional Council shall be a
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body corporate by the name, respectively, of "the D strict

Council of (name of district)" and "the Regional council of (nane
of region)", shall have perpetual succession and a conmpn sea
and shall by the said name sue and be sued.

(4) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005. .
(5) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005. .
(6) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005. .

(6A) The el ected nmenbers of the District Council shall hold
office for a termof five years fromthe date appointed for the
first nmeeting of the Council after the general elections to the
Council, unless the District Council is sooner dissolved under
paragraph 16 and a nom nated nmenber shall hold office at the

pl easure of the Governor

Provided that the said period of five years may, while a

Procl amation of Emergency is in operation or if circunstances
exi st which, in the opinion of the Governor, render the hol ding
of electi'ons inpracticable, be extended by the Governor for a
peri od not exceedi ng one year at a tinme and in any case where

a Proclamation of Energency is in operation not extending
beyond a period of six nonths after the Proclamation has

ceased to operate

Provi ded further that a menber elected to fill a casual vacancy
shall hold office only for the renni nder of the termof office of
t he menmber whom he repl aces.

(7) \ 005\ 005\ 005\ 005\ 005\ 005\'005\ 005\ 005\ 005\ 005\ 005. ™

By virtue of an amendment carried out by the Constitution
Amendnment Act, 1988 [67 of 1988] (Section 2), a new paragraph was
added as "20BB", which is to the follow ng effect:

"20-BB: Exercise of discretionary powers by the Governor in

the di scharge of his functions--- The Governor, in‘the discharge
of his functions under sub-paragraphs (2) and (3) of paragraph
1, sub-paragraphs (1) and (7) of paragraph 2, -sub-paragraph

(3) of paragraph 3, sub-paragraph (4) of paragraph 4,

par agraph 5, sub-paragraph (1) of paragraph 6, sub-paragraph

(2) of paragraph 7, sub-paragraph (3) of paragraph 9, sub-

par agraph (1) of paragraph 14, sub-paragraph (1) of paragraph
15 and sub-paragraphs (1) and (2) of paragraph 16 of this
Schedul e, shall after consulting the Council of Mnisters and if he
thinks it necessary, the District Council or the Regional Counci
concerned, take such action as he considers necessary in his

di scretion."

The above provisions show that under sub-rule (1) of Paragraph 2,
the CGovernor of Mzoramis conpetent to nom nate four nenbers to MADC

Sub paragraph 6A of Paragraph 2 further shows that the nenbers
thus nominated shall hold office at the pleasure of the Governor. The
Governor is given powers to term nate the menbership of the Council under
sub- par agraph 6A of Paragraph 2. The Governor is not given any discretion
under Paragraph 20BB, in respect of powers to be exercised under sub
par agr aph (6A) of Paragraph 2. Under the discretionary powers of the
CGovernor in discharge of his functions, the power to be exercised under sub
par agraph (6A) of Paragraph 2 is not included, whereas it is specifically
mentioned that the power of the Governor to be exercised under sub
par agraph (1) of Paragraph 2 could be exercised in his discretion in the
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node prescribed under paragraph 20-BB of the Sixth Schedul e. Thus,

these provisions would show that as regards the nonination of four

nmenbers to the MADC, the Governor can exercise the discretionary powers
whereas the power of termnation of the nenbers under sub paragraph

(6A) of Paragraph 2 is not left to the discretion of the Governor, but he shal
exerci se the sane as envi saged under the Constitutional provisions in a
denocratic formof Governnent which is explicitly nade clear by various

provi sions of the Constitution, especially Article 163, which is to the

foll owi ng effect

"163. Council of Mnisters to aid and advise Governor \026 (1)
There shall be a Council of Mnisters with the Chief Mnister as
the head to aid and advise the Governor in the exercise of his
functions, except in so far.as he is by or under this Constitution
required to exercise his functions or any of themin his

di scretion.

(2) If any question arises whether any matter is or is not a

matter as respects which the Governor is by or under this
Constitution required to act in his discretion, the decision of the
Governor in his discretion'shall be final, and the validity of
anyt hi ng done by the Governor shall not be called in question on
the ground that he ought or ought not to have acted in his

di scretion.

(3) The question whether any, and if so what, advice was
tendered by Mnisters to the Governor-shall not be inquired into
in any court."

There are several powers and duties for the Governor and sone of
these powers are to be exercised in his discretion and sonme ot her powers
are to be exercised by himwith the aid and advi ce of the Council of
M nisters. The executive powers of the State are vested in the Governor
under Article 154 (1). Article 163(1) states that there shall be a Council of
M nisters with the Chief Mnister as the head to aid and advi se the Governor
in the exercise of his functions, ‘except in so far as he is by or under this
Constitution, required to exercise his functions or any of themin his
di scretion.

Article 163(2) states that if any question arises whether any matter is
or is not a matter as respects which the Governor is by or under this
Constitution required to act in his discretion, the decision of the Governor in
his discretion shall be final and the validity of anything done by the Governor
shall not be called in question on the ground that he ought or ought not to
have acted in his discretion. Article 143 ‘in the Draft Constitution becane
Article 163 in the Constitution. The draft Constitution in Article 144(6) said
that the functions of the Governor under that Article with respect to the
appoi nt nent and di smssal of Mnisters shall be exercised by himin his
discretion. This draft article was onitted when it became Article 164 i'n-the
Constitution. There are certain powers and functions of the Governor which
speak of the special responsibilities of the Governor. These articles are
371A(1) (b), 371A(1)(d), 371A(2)(b) and 371A (2)(f). Simlarly, there are
certain provisions in the Sixth Schedul e, where the words "in his discretion”
are used in relation to certain powers to be exercised by the Governor

Qur Constitution envisages the Parlianmentary or Cabinet system of
CGovernment of the British nodel both for the Union and the States. Under
the Cabi net system of Governnment as enbodied in our Constitution the
Covernor is the constitutional or formal head of the State and he exercises
all his powers and functions conferred on him by or under the Constitution
on the aid and advice of the Council of Mnisters save in spheres where the
Covernor is required by or under the Constitution to exercise his functions in
his discretion.
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The executive power also partakes the legislative or certain judicia
actions. Werever the Constitution requires the satisfaction of the Governor
for the exercise of any power or function, the satisfaction required by the
Constitution is not personal satisfaction of the Governor but the satisfaction
in the constitutional sense under the Cabinet system of CGovernment. The
CGovernor exercises functions conferred on himby or under the Constitution
with the aid and advice of the Council of Mnisters and he is conpetent to
make rul es for convenient transaction of the business of the Governnent of
the State, by allocation of business anong the Mnisters, under Article
166(3) of the Constitution. It is a fundanental principle of English
Constitutional Law that M nisters must accept responsibility for every
executive act. It may also be noticed that in regard to the executive action
taken in the name of the Governor, he cannot be sued for any executive
action of the State and Article 300 specifically states that Governnent of a
State may sue or be sued in the name of the State subject to the restriction
pl aced therein. This Court has consistently taken the view that the powers
of the President and the powers of the Governor are similar to the powers of
the Crown under the British Parliamentary system W followed this
principle /in Ram Jawaya Kapur Vs. State of Punjab AIR 1955 SC 549, A
Sanj eevi ‘Naidu Vs. State of Madras (1970) 3 SCR 505, 511 and U N R
Rao Vs. Indira Gandhi (1971) 2 SCC 63.

A di scordant note was struck in Sardari Lal Vs. Union of India
(1971) 3 SCR 461 wherein-this Court held that the functions of the President
under Article 311(2) of the Constitution cannot be del egated to anyone el se
in the case of a civil servant of the Union and the President has to be
satisfied personally that in the interest of the security of the State it is not
expedient to hold an'inquiry prescribed under Article 311(2).

In Shansher Singh Vs. State of Punjab (1974) 2 SCC 831, it was
held that the decisions in Sardari Lal’s case did not |ay down correct
principles of |law as such decision was contrary to A. Sanjeevi Naidu' s case
and U N R Rao’s case and those decisions were neither referred to nor
considered in Sardari Lal’s case. I n-Shamsher Singh’'s case (supra), the
powers of the Governor were considered in detail

The scope and anbit of the powers of the Governor cane up for
consi derati on before a Seven Judge Bench in Shansher Singh vs. State
of Punjab & Anr. (1974) 2 SCC 831. There, the two appellants were the

nmenbers of the Subordinate Judicial Service in Punjab. On the
reconmendati ons of the Hi gh Court of Punjab & Haryana, the services of the
two appellant-Judicial Oficers were termnated with i medi ate effect. The

appel | ants contended that the Governor as Constitutional or formal head of
the State can exercise powers and functions of appointnment and renove the
menbers of Judicial Service only personally whereas the State contended
that the CGovernor exercises powers of appointnent and renpval conferred

on him by or under the Constitution, |ike executive powers of the State or
CGovernment, only on the aid and advice of his Council of Mnisters and not
personal | y. Speaking for the majority, Ray, C. J. held:

"Qur Constitution enbodies generally the Parlianmentary or

Cabi net system of Government of the British nodel both for the
Uni on and the States. Under this system the President is the
constitutional or formal head of the Union and he exercises his
powers and functions conferred on himby or under the
Constitution on the aid and advice of his Council of Mnisters.
Article 103 is an exception to the aid and advice of the Counci
of Mnisters because it specifically provides that the President
acts only according to the opinion of the Election Comn ssion.
This is when any question arises as to whether a Menber of
ei t her House of Parlianment has becone subject to any of the

di squalifications nmentioned in clause (1) of Article 102.

Under the Cabinet system of Governnent as enbodied in our
Constitution the Governor is the constitutional or formal head of
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the State and he exercises all his powers and functions

conferred on himby or under the Constitution on the aid and
advice of his Council of Mnisters, save in spheres where the
CGovernor is required by or under the Constitution to exercise his
functions in his discretion."

In the instant case, the nenbers held office during the pleasure of

the CGovernor and the Council of Mnisters advised the Governor to term nate
the menbership of these appellants and all relevant records were placed

bef ore the CGovernor. The rel evant papers show that the contents of all the
rel evant files were brought to the know edge of the Governor and he

accepted the advice of hi's Council of Mnisters. As the Governor was not
left with any discretionary power, he was bound by the advice given by the
Council of Mnisters. The term nation of the nmenbers from Council has
rightly been upheld by the H gh Court.

The counsel for the appellants further contended that the Sixth

Schedul e to the Constitution is a "Constitution within the constitution" and
that the Governor of M zoramis not bound by the aid and advice of the
Council of Mnisters and the power of the Governor of Mzoramis

i ndependent of the rest of the Constitution itself. This plea was raised on
the basis of the opinion expressed by M Hidayatullah, former Chief

Justice of India, as he then was, in his third Anundoram Barooah Law

Lectures at Gauhati in"1978. Hi dayatul l'ah, CJ, traced the history of the
formati on of M zoram State and al so inclusion of the Sixth Schedule to the
Consti tution. In his lecture, it was stated :

"\ 005\ 005..1t is not conpul sory for the Governor to consult the
Council of Mnisters. . He may do-so, but he i's not bound to do
so, nor is he bound to accept their advice. The entire history
of these areas, the thought that went ~intothe enactnent of
the Sixth Schedul e as a Constitution independent of the rest of
the Constitution clearly establishes this."

Based on this, it was argued that ‘the tribal areas are to be

adm ni stered as per the provisions of the Sixth Schedul e only. Thi s
contention of the appellants cannot he accepted for various reasons. The

Si xth Schedule to the Constitution is a part of the Constitution and cannot be
interpreted by forgetting the other provisions -in the Constitution. It is
i mpossible to visualize conplete segregation of the Sixth Schedule fromthe
rest of the Constitution. As regards the inclusion of the Sixth Schedule to
the Constitution, there is a legislative history, but that by itself is not
sufficient to hold that the Sixth Schedule is a "Constitution within the

Constitution."” This aspect of the matter  cane up for consideration.in
Edwi ngson Bareh vs. State of Assam & O's. (infra). The nmajority/in
that decision repelled this contention. This was a case in which the

appel l ants chal | enged the Notification of the Governor of Assamto create an
aut ononmous district to be called Jowai district excluding it fromthe United
Khasi-Jaintia Hills District with effect from1.12.1964. A Comni ssi on was
appoi nted by the Governor and the Conmi ssion went into the question and
submitted a report and it was considered by the Council of Mnisters and it
deci ded to accept the report of the Conm ssion. A nenorandum was dr awn

up and the whole file was placed before the Governor, who after reading the
file recorded "Seen, thanks". The Assenbly thereafter passed a resol ution
approving the proposal of the Governnent and a Notification creating new
district was issued. This Notification was challenged in that case. The
appel l ants contended that the Governor acted outside his authority. The
pl ea of the appellants was rejected and it was held that the CGovernor

exerci sed his powers and acted on the advice of his Council of Mnisters and
the affidavit filed by the respondents showed that the natter was consi dered
by the Council of Mnisters and the proceedi ngs were placed before the
CGovernor who read the proceedi ngs and expressed his concurrence with

words "Seen, thanks", and the Court held that this was in accordance with
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the conditions prescribed by para 14(2) of the Sixth Schedul e. Ther ef or g,
the contention that the Governor was not bound by the aid and advice of
the Council of Mnisters is only to be rejected.

The term nati on of the menbership of four menmbers fromthe Counci

was al so chall enged on the ground that these nenbers were not given any
notice and they were not heard and that there was a violation of the
principles of natural justice. It is pertinent to note that these nenbers
held their office at the pleasure of the Governor

Odinarily, the "pleasure" doctrine cones into play when the

appoi ntnment of a Crown servant is term nated. Lord Diplock in Chelliah
Kodeeswaran vs. Attorney General of Ceylon 1970 AC 1111, at 1118

(PC) stated the English |l aw as follows :

“I't is now well established in British Constitutional theory, at
any rate as it has developed since the eighteenth century, that
any appoi ntnent as a Crown servant, however subordinate, is
terminable at will unless it is expressly otherw se provided by
| egi slation. "

The Constitutional protection and privileges avail able under Article
311 to a person who holds a civil post under the Union or States are not
applicable to a nmenber of a Council who i's nom nated by the Governor

This Court in Dr. Rash Lal Yadav vs. State of Bihar & Os. (1994)

5 SCC 267 held that the principles of natural justice are not applicable in the
absence of express words. That ‘was a case where the renoval fromthe

Chai rmanshi p of Bi har School s Board was chal I'enged. Rel ying on an earlier
decision in A K Kraipak vs. Union of India (1969) 2 SCC 262, it was held

that if the statute, expressly or by necessary inplication onts the
application of the rule of natural justice, the statute will not be invalidated
for this om ssion on the ground of -arbitrariness.

Therefore, the contention of the appellants that these nenbers of the
Council were not heard before their nom nation/appointnent was term nated
and hence illegal, cannot be accepted, as they held their office at the
pl easure of the Governor

The next point that was raised for consideration is whether the

Notification dated 6.12.2001 nom nating four menbers to the Council by

virtue of the powers under sub paragraph (1) of Paragraph 2 was
constitutionally |egal. As already noticed, the Governor of M zoram has
been given di scretionary powers to nom nate four nenbers to the Council

Par agraph 20BB inserted in the Sixth Schedule to the Constitution by Act 67

of 1988 expressly gives this power. Par agr aph 20BB al so says that the
Governor shall consult the Council of Mnisters and if he thinks it necessary,
the District Council or the Regional Council concerned, and take such action

as he considers necessary in his discretion. Therefore, it is clear that the
CGovernor shall consult the Council of Mnisters, but the consultation with the
Di strict Council or the Regional Council is optional. The | earned Single

Judge found fault with the procedure adopted by the Government of
M zoramin bringing the matter to the notice of the Governor-to nom nate
the four nmenbers to MADC

The counsel for the appellants contended that in the case of

nom nati on of four menbers, the Governor accepted the advice of his

Council of Mnisters and he did not exercise the discretionary powers vested
in himunder Para 20BB of the Sixth Schedul e. This contention was raised
on the basis that the initiation for issuing the Notification dated 6.12.2001
was fromthe Council of Mnisters and the Governor acted upon the advice of
the Council of Mnisters. We do not find any force in this contention
Under the provisions of Paragraph 20BB, the Governor shall consult the
Council of Mnisters. Merely because of the fact that the Governor made
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consultation with the Council of Mnisters for nom nating four nenbers, it
cannot be assuned that Governor failed to exercise the discretionary

powers. The Governor coul d have even consulted the District Council or the
Regi onal Council in this regard. There is nothing to show that the Governor
did not exercise his discretionary powers independently. Mor eover, as

not ed above, Article 163(2) of the Constitution expressly prohibits

chall enging the validity of the exercise of such discretionary power.

The counsel al so contended that Paragraph 20-BB to the Sixth

Schedul e was inserted by the Constitution (Amendnment) Act, 1988 (Act 67

of 1988) with the object of giving nore autononobus powers to

adm nistrators of tribal areas and that is why the Governor was given nore
di scretionary powers and that is evident fromthe object and reasons given
in the Constitution (Amendnent) Act, 1988 and it was subnitted that the
CGovernor shoul d have exerci sed the powers independently and any advice or
instruction on the part of the Council is objectionable and would make the
notification illegal.

The rel evant portion of the objects and reasons of Act 67 of 1988 is
as follows:-

"1. \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005

2. Over a period of time, the minority tribals of M zoram

covered under the Sixth Schedul e have conme to feel that their

aut onony under the/Sixth Schedule will be nore neani ngful and

they can achi eve speedier progress if there is |less overall control of
the State Governnent over themin matters |ike approval of the

rules made by the District Councils, nomination of their menbers,
appoi ntnent of Conmission to inquire into their admnistration

their dissolution, etc.  They have, therefore, represented that the
Governor shoul d exercise powers in his discretion in these natters.

In the Menorandum of Settlenment on Mzoram there is a

provision that the rights and privileges of the minorities in Mzoram
as envisaged in the Constitution shall continue to be preserved and
protected. Similarly, in the Menmorandum of Settl enent on

Tripura, there is a conmtnment to the protection of tribal interests.

3. In pursuance to the Menoranda and to neet the aspirations of
the minority tribals in Mzoramand Tripura it has been provided
that the Governor shall act in his discretion-in the discharge of
certain of his functions. COpportunity has been availed of to bring
the | anguage of the provisions relating to the application of the
Acts of Parliament and of the State Legislatures in line with the

| anguage used in the corresponding provisions in relation to the
State of Assam The Bill also provides for-a time limt in making
over the share of royalties to the District Councils.

4. The Bill seeks to achieve the aforesaid objects.”

Rel ying on the object and reasons of the Arendnent Act, the counse

for the appellant contended that the Governor had been given discretionary
power to nominate the nmenbers to the Council and the facts disclosed that

he nom nated nenbers with the aid and advice of the Council of Mnisters

and this was not in accordance with the provisions of Paragraph 20BB and

the aut onony envi saged under the provisions of the Sixth Schedule is not
given its true and neani ngful inportance. The contention of the appellants
is that by inserting Paragraph 20-BB to the Sixth Schedul e Governor is given
nore di scretionary powers to protect the autonony of the tribal areas and if
Covernor acts on the aid and advice of the Council of M nisters and does not
act independently, the purpose of the |legislation is not achieved. Except
for the fact that the file for nomnating new nenbers initiated fromthe
Council of Mnisters, there is nothing on record to show that the Governor
failed to exercise the discretionary power vested in him The Gover nor
exercised his discretion after maki ng proper consultations, as envisaged
under Paragraph 20BB of the Sixth Schedul e and the nomination of the four
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nmenbers had been validly made.

In the result, we hold that the Governor was bound by the aid and
advice of the Council of Mnisters and the term nation of the four nmenbers
fromthe MADC by order of the Governor on 5.12.2001 was perfectly in
accordance with the Constitutional provisions and the Sixth Schedule to the
Constitution. The nom nation of the four nenbers to the Council by order
dated 6.12.2001 was |egal and the Governor acted by virtue of the
di scretionary power vested in him The CGovernor was justified in making
consultation with the Council of Mnisters and the Governor making such
i ncidental consultation with the Council of Mnisters did not in any way affect
his discretionary power. No other authority interfered with the independent
exerci se of the Governor’s discretion in nomnating the four nenbers to the
MADC and the Notification issued by the Governor on 6.12.2001 was validly
made and the decision of the Division Bench of Gauhati Hi gh Court does not
call for any interference.

The appeal s are without any nmerit and are dism ssed accordingly.
There will be no order as to costs.




