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ACT:
Electricity Supply Act, 1948, schedule 6, cl. V A-Liability
to hand over devel opnment reserve-Scope of.

HEADNOTE

Under cl. VA of the 6th Schedule to the Electricity Supply
Act, 1948, on the purchase of an-undertaki ng the devel opnent
reserve shall be handed over to the purchaser. The
appel | ant - Boar d purchased an electricity di stributing
conpany in liquidation and insisted that a certain sum in
the developnent reserve should be handed over to it or
deducted from the purchase price: The official [|iquidator,
who was administering the conpany, contended that the
devel opnent reserve had, been used in adding to the assets
of the electricity undertaking and that, therefore that
amount coul d not be paid. The High

Court hel d agai nst the appellant.

Di sm ssing the appeal to this Court,

HELD : The devel opnent reserve can be handed over to  the
purchaser only if it is available. Since the entire sum has
been utilised by investnent in the business and there is no
amount left in cash in the devel opnent reserve the officia

liquidator cannot be directed to pay any anount, as
representing the devel opment reserve to the appel l'ant - Board.
[144- G

(1) The whole of the devel opment reserve had B admittedly
gone into the ,creation of assets which had enhanced the
val ue of the undertaking, and the appellant-Board  had the
benefit of all such, additions, inprovenents and accretions
to the assets of the undertaking. "at is really asked on
behal f of the appellant-Board is that the of f.ici al
liquidator should pay to it a notional sumrepresenting what
shoul d have been the devel opnent reserve and not that there
is any amount available in the devel opment reserve, but a
noti onal anmount cannot be handed over. The demand of the
Board would anount to saying that it nust be paid twce
over, once in the formof the assets created out of the
devel opnent reserve which it had already got, and again in

cash as though it is still available. There is no
justification either in lawor in equity for such a denmand.
[ 144E- H

(2) Under cl. VA (3) of the 6th Schedule to t he
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Electricity Supply Act, the devel opnent reserve shall be

avai |l abl e only for investnent in the busi ness of

electricity supply of the undertaking. I here is no

allegation that the devel opnment reserve was used for any
purpose other than in the business of electricity supply of
the undertaking or on any item not perm ssible either under
the Electricity Supply Act, of the Indian Electricity Act,
1910. [144D E]

(3) The provision regarding devel opnment reserve cane into

exi stence. in 1957 when the newcl. VA was inserted in the
6t h Schedul e. The | anguage of that clause therefore is not
the sanme as the | anguage of cls. I, IIl and IV which have

been in the Act fromthe very beginning. But that does not
create any difficulty or problemin the interpretation of
cl. VA [145C- D

JUDGVENT:
ClVIL APPELLATE " JURISDICTION : Cvil Appeal No. 1201 of
1967.
Appeal by certificate fromthe judgnent and decree dated
December 5, 1963 of ‘the Al'l ahabad H gh Court in Specia
Appeal No. 727 of 1962.
S. N. Kacker, and O P. Rana, for the appellant.
B. Sen, A Banerjee and B. Dutta, for the respondent.
143
The Judgnent of the ' Court was del ivered by
ALAG RISWAM, J. This is an appeal agai nst judgenent of a
Division Bench of the Allahabad H gh Court affirmng on
appeal the judgnent of a | earned Single Judge dealing wth
conpany matters. The appellant is the u. P. State
Electricity Board and the respondent is the Oficia
Li qui dat or of the Lower Ganges Jamuna Electricity-
Distributing Co. Ltd. This conpany went into liquidation in
1937 and had been adm nistered by the Oficial Liquidator
till it was purchased by the appellant Board on, /1-6-1961
for a sumof Rs. 7,82,256/- as nutually agreed. Ther eaf t er
di sputes arose 'about certain reserves of the conpany ‘and in
the present appeal we are concerned only with what is called
the Devel opnent Reserve. |t was by the Finance Act of 1955
that a provision was made in the Income Tax Act - for
devel opnent rebate. In 1957 the Sixth Schedule of the
Electricity (Supply) Act, 1948 was anended introducing a new
cl ause VA which reads :
" (1) There shall be created a reserve to be
call ed the Devel opment Reserve to which shal
be appropriated in respect
of each accounting year a sumequal to the
amount of incone-tax and super-tax cal cul ated
at rates applicable during the assessnent year

for which the accounting year of the licensee
is the previous year, on the anount, of
devel opnent rebate to which the 1licensee is

entitled for the accounting year under clause
(vi) (b) of sub-section (2) of section’ 10 of
the Indian Income-tax Act, 1922.

Provided..............
(2) Any sumto be appropriated towards the
Devel opnent Reserve in respect of any

accounting year under subparagraph (1), may be
appropriated in annual instal nents spread over
a period not exceeding five years from the
comencenent of that accounting year

(3) The Devel opnent Reserve shal | be
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avai l abl e only for investnent in the business
of electricity supply-of the undertaking.
(4) On the purchase of the undertaking, the
Devel op. nerit Reserve shall be handed over to
t he pur chaser and mai nt ai ned as such
Devel opnent Reserve :
Provi ded that where the undert aki ng is
pur chased by the Board or t he State
Covernment, the amount of the Reserve may be
deduct ed from the price payable to t he
licensee."
The Board insisted that a sumof Rs. 1,45 422 in the
Devel opnent Reserve shoul'd be handed over to it or deducted
fromthe purchase price. ~ Though in the beginning there was
a dispute about the actual ampbunt in the Devel opment Reserve
it was finally agreed that the above sumwas the correct
figure.
The O ficial Liquidator contended that the Devel oprment
Reserve had been used in adding to the assets of the
El ectricity Undertaking and, therefore, that anmount could
not be paid. ~On the purchase of an Electricity Undertaking
by the Electricity Board the market value of the
144
Undertaking at the tine of the purchase is payable under
section 7A of the Indian Electricity Act, 1910 and under
sub-section (2) of that section the market value shall be
deened to be the value of all l|ands,” buildings, works,
materials and plant of the licensee, suitable to, and used
by him for the purpose of the undertaking...... but wit hout
any addition in respect of  compulsory purchase or of
goodwi I | or of any profits which may be or m ght have been
nmade fromthe undertaking or of any sinilar ~consideration
As already noticed under clause VA of the Sixth Schedule to
the Electricity (Supply) Act, 1948, on the purchase of an
undert aki ng the Devel opnent Reserve shall be handed over to
the purchaser. It is on this basis that the appellant Board
insisted that a sumof Rs. 1,45,482/- should either be paid
to it or should be deducted fromthe purchase price payable
by it to the |licensee. This contention having been
overrul ed by the Courts bel ow this appeal has been filed.
It appears to us that the decision of the Courts bel ow was
right. Under sub-cl. (3) of clause VA of the Sixth Schedul e
to the Electricity (Supply) Act,’” 1948 the Developnent
Reserve shall be available only for investnent” in the
busi ness of electricity supply of the undertaking. There is
no prohibition against the Devel opnment Reserve being used
f or that purpose. There is no allegation that t he
Devel opnent Reserve in this case was used for - any purpose
other than in the business of electricity supply of the

undert aki ng. There is no allegation of the noney in the
Devel opnent Reserve having been di ssipated ot herwi se or ms-
appropriated or anything of that sort. There is no

allegation that any portion of the Devel opnent Reserve was
spent on any item not perm ssible under either of the two
Act s. There is no allegation that the Devel opnent Reserve
is as a matter of fact available in the formof either cash
or deposits banks or in investnent in Government bonds or in
[iquid cash. The whole of the Devel opnent Reserve has
admttedly gone into the creation of assets which have
enhanced the value of the undertaking and the appellant
Board has, had the benefit of all such addi ti ons,
i mprovenents and accretions to the assets of the Electricity
Supply Undertaking as a consequence of the investnent of the
Devel opment Reserve in the business of electricity supply of
the undertaking What is really asked for on behalf of the
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appel lant Board is that the Oficial Liquidator should pay
to it a notional sumrepresenting what should have been in
the Developnent Reserve and not that there is any anount
avail abl e in the Devel opment Reserve. The argunent that the
Devel opnent Reserve shoul d be handed over is based upon sub-
cl. (4) of clause VA of the Sixth Schedule. The Devel opnent
Reserve can be handed over to the purchaser only if it s,

avail abl e. A notional ampunt cannot be handed over. The
Devel opment Reserve has been converted into other assets
whi ch have passed on to the appellant Board. |In that sense

the appellant Board has had the benefit of the Devel opnent
Reserve, though not in cash but in other assets representing
the Devel opnent Reserve.. The demand of the Board realty
amounts to saying that it nust be paid twice over, once in
the form of the assets created out of the Devel opnent
Reserve, which it ~has already had, and again the sane
Devel opnent Reserve in cash as though it is still available
in cash. There is no justification either in law of in
equity for such a denand. W are not inpressed by the
argunent ‘on behalf of the appell ant Board

145

that conpared to the | anguage used in clauses II, Ill and IV
which deal with the Tariffs and Dividends Control Reserve
and the Contingencies Reserve, the |language in clause VA
regardi ng the Devel opnent Reserve is di fferent and,
therefore, the Devel opnent Reserve should be handed over to
it. The Division Bench has dealt in detail wth the
argunents regardi ng the distinction between the Devel opnent
Reserve and the other reserves advanced before it and we
find ourselves in agreenent with those observations and
consider it unnecessary to repeat them W can see no such
distinction which wll lead to the conclusion ‘that the
accunul ated Devel opnent Reserve shoul'd be paid over to the
purchaser even where it has already been used up in the
creation of tangible assets which have passed on to the
purchaser. The principle is so clear that it does not |end
itself to any argunent whatsoever. Nor does section 70 of
the 1948 Act give us any guide in interpreting the relevant
provision of law which will lead to the concl usion contended
for by the appellant The provision_ regarding Devel opnent
Reserve cane into existence only in 1957 when the new cl ause
VA was inserted in the Sixth Schedule by Act 101 of 1956
with effect from 1-4-1957. The |anguage of that clause,

therefore, is not the sane as the | anguage of clauses 11,
[1l "and 1V which have been in the Act ~from the “every
begi nni ng. But that by. itself does not create any

difficulty or problemin the interpretation of clause VA
We, therefore,’ find ourselves in agreement with the |earned
Judges of the Hi gh Court that as the Devel opnent Reserve is
available for investnent in the business-of electricity
supply of the undertaking and the entire sum therein has
been utilized by investnent in such business and there is no
amount left in cash in the Devel opment Reserve the O ficia
Li qui dator cannot be directed to pay any anount to the
appel | ant Board as representing the Devel opnent Reserve

The appeal is dismssed, the appellant, wll pay the
respondent’s costs.
V.P.S. Appeal dism ssed.
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