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ACT:

Right to privacy of the citizen versus duty of the
police to prevent crime-Surveillance register to be
mai ntai ned by the police as per Punjab Police Rules, vires;
thereof not chall enged-Wether a person is entitled to be
gi ven an opportunity before his nane is-included in the said
regi ster-Wiether the names in the register could be entered
only if persons fitted into the —category of those who are
reasonably believed to be habitual offenders or receivers of
stol en property whether they  have been convicted or not-
Punjab Police Rules, 1.5, 1.21, 23.4, 23.5,723.7, 23.8 and
23.31 scope of-Police Act 1861 Section 23-Constitution of
India, Article 19(1)(d).

HEADNOTE:

Di sm ssing the appeals, the Court
N

HELD : (1) Prevention of crime is one of the prime
pur poses of the constitution of a police force.” In
connection with the duties spoken of in section 23 of the
Police Act, 1861, it wll be necessary to Kkeep discreet

Surveil |l ance over reputed bad characters, habitual offenders
and other potential offenders. Organised crine cannot be
successfully fought wi thout close watch of suspects. But
surveillance may be intrusive and it nmay 'so seriously
encroach on the privacy of a citizen as to infringe his
fundanental right to personal liberty guaranteed by Article
21 of the Constitution and the freedom of - novenent
guaranteed by Art. 19(1)(d). That such a thing cannot be
permtted is recogni sed by the Punjab Pol i ce' ‘Rul es
thensel ves. [316G 317A- B]

Rule 23.7 which prescribes the node of surveillance
permts close watch over the novenents of the person under
surveill ance but wi t hout any illegal interference.
Permi ssible surveillance is only to the extent of a close
wat ch over the novenents of the persons under surveill ance
and no nore. So long as surveillance is for the purpose of
preventing crinme and is confined to the limts prescribed by
Rule 23.7 a person whose nane is included in the
surveillance regi stered cannot have a genuine cause for
conplaint. Interference in accordance wth law and for the
prevention of disorder and crine is an exception recogni sed
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even by the European Convention of Human Rights to the right
to respect for a person's private and famly life (Article
8). [317B-D]

2. Discreet surveillance of suspects, habitual and
potential offenders, may be necessary and so the nai ntenance
of history sheet and surveillance a register may be
necessary too, for the purpose of prevention of crine.
Hi story sheets and surveillance registers have to be and are
confidential docunents. Neither the persons whose nane is
entered in the register nor any other nmenber of the public
can have access to the surveillance register, the exception
being that the District Mgistrate and the Ilaga Magistrate
are entitled to exam ne the records in accordance with Rul es
1.15 and 1.21. The nature and character of the function
involved in the making of an entry in the surveillance
register
312
being utterly admnistrative and non-judicial the rule of
audi altrem partemis not applicable. In fact observance of
the principles of natural justice nmay defeat the very object
of the rule providing for surveillance. There is every
possibility of the ends of justice being defeated instead of
bei ng served.

[317G H, 318A-B]

Further the entryin the surveillance register is to be
nade on the basis of the material provided by the history
sheet whose contents, by their very -nature have to be
confidential. It would be contrary to the public interest to
reveal the information in the history sheet, particularly
the source of information. Revelation of ~the source of
i nformati on nmay put the informant in jeopardy. The
observance of the principle of natural justice, apart from
not serving the ends of justice may thus | end to undesirable
results. The rule audi altrempartem is, therefore, not
attracted. [318C E]

Re v. K (Infants), 1965 A.C._~ 201 & 238, quoted with
approval .

3. The intention behind Rule 23 is not to'give the
police a licence to enter the nanes of whoever they Iike
(dislike ?) in the surveillance register; nor can the
surveill ance be such as to squeeze the fundanental freedom
guaranteed to all citizens or to obstruct the free exercise
and enjoynent of those freedons; nor can the surveillance so
intrude as to offend the dignity of the individual
Surveill ance of persons who do not fall wthin the
categories nmentioned in Rule 23.4 or for reasons unconnected
with the prevention of crime, or excessive surveillance
falling beyond the limts prescribed by the rules, wll
entitle a citizen to the Court protection which the court
will not hesitate to give. The very rules which prescribe
the conditions for making entries in the surveillance
regi ster recognises the caution and care wth which the
police officers are required to proceed. The note follow ng
Rul e 23.4 enjoins a duty upon the police officer to construe
the rule strictly and confine the entries in t he
surveillance register to the class of persons nentioned in
the rule. Simlarly Rule 23.7 demands that there should be
no illegal interference in the guise of surveillance.
Surveill ance, therefore, has to be unobtrusive and within
bounds. [318E-H, 319A]

Wiile it may not be necessary to supply the grounds of
belief to the persons whose nanmes are entered in the
surveillance register-it rmay beconme necessary in some cases
to satisfy the Court when an entry is challenged on the
ground that there are grounds to entertain such reasonable
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belief. [319C D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 707-708
of 1980.

Appeal s by Special Leave fromthe Judgnment and Order
dated 12-9-1978 of the Punjab and Haryana Hi gh Court in C W
2391 and 2392/ 78.

V.M Tarkunde, S. Bagga and Ms. S. Bagga for the
Appel | ant s.

M S. Dhillon for the Respondents.

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY, J.-To what extent may the citizen's
right to be let alone beinvaded by the duty of the Police
to prevent crine
313
is the problemposed in these two appeals by special |eave
under Art. 136 of the Constitution. The two appeals are
directed against the judgment of the H gh Court of Punjab &
Haryana di sm ssing the Wit Petitions filed by the
appel | ants seeking the removal of their nanes from the
surveillance register mintained at Police Station A
Division, Amitsar City and for a direction that the
respondent Police Oficers should be ‘restrained from
harassing the appellants by calling  them to the Police
Station frequently without any justification. The appellants
Mal ak Si ngh and Jaswant Singh are brothers and they claimto
be engaged in a business known as ’'Continental Electricals’
besi des owning a hotel naned Park Restaurant on Grand Trunk
Road Anritsar. They state that they are |l ncone-tax assessees
and assert that they are law abiding citizens. They claim
that on account of their active political affiliation to the
Akali party, one Prithipal Singh a Congress ML.A is
enimcally disposed towards them and has been instrunenta
in having the appellants falsely inplicated in sone /crimna
cases. All the crimnal cases ended either in acquittal or
di scharge. The appellants were al so detained under the M SA
for sonetime but they were released fromdetention as the
Advi sory Board refused to confirm their detention. The
appel lants claim that they took active part in exposing the
corrupt activities of the Deputy Superintendent of Police,
Anritsar and had even published wall posters with the result
that the Deputy Superintendent of Police ~had instituted a
prosecution for defamation against the appellants. As a
nmeasure of humiliation and harassnment, the names of the
appel l ants were entered in the surveillance register
mai ntained at the Police Station A Division, Anritsar. The
appel l ants all ege that their photographs have been di spl ayed
amongst those of notorious crimnals and bad characters at
the Police Station. Whenever a Senior Police Oficer visits
the Police Station the appellants are required to attend the
Police Station alongwith other persons whose nanes -are
entered in the surveillance register. They are also
needl essly asked to associate thenselves wth various
i nvestigations though they have nothing whatever to do with
those investigations. As, according to the appellants, there
is no material whatsoever on the basis of which the nanes of
the appellants could be entered in the surveillance
register, they filed Wit Petitions in the Hgh Court
guestioning the inclusion of their nanmes in the surveillance
regi ster and also praying that the police should be
restrai ned fromharassing themby calling themto the Police
Station without any justification.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

In the Hi gh Court, counter affidavits on behalf of the
respondents were filed by the Senior Superintendent of
Police, Amitsar, who
314
claimed that the appellants were opium snugglers and
habi tual offenders and receivers of stolen property and
therefore, their nanmes were entered in the surveillance
register. It was, however, denied that their photographs had
been di splayed at the Police Station. It was pleaded that
the reasons for entering their names in the surveillance
register were to be found in the history sheets which were
confidential docunents and which, therefore, could not be
disclosed. It was also pleaded that one of the appellants
had been convicted in a crimnal case but it transpires from
the rejoinder filed by the appellants that the conviction

was set aside on appeal. As the Wit Petitions were
di smssed by the High Court, the appellants have preferred
these two appeal's after obtaining special |eave fromthis
Court.

Shri' VoM Tarkunde, |earned counsel, who appeared as
Am cus curiae for the appellants urged that there were no
grounds on the basis of which the respondents could
entertain a reasonable belief that the appellants were
habi tual offenders ~or receivers of stolen property and
therefore, there was no justification for including the
nanes of the appellants in the surveillance register. He
further subnmitted that an order for -surveillance was a
serious encroachnment . on the Iiberty of the citizen and
therefore, it was necessary that a person shoul d be given an
opportunity to show cause before his nanme was included in
the surveillance register. ‘As this was not done, the
i nclusi on of the nanmes of the appellants in the register was
bad. W may add that the vires of the Punjab Police rules
whi ch provide for the maintenance of a surveillance register
was not questioned before us.

Chapter 23 of the Punjab Police rules deals wth
prevention of offences. Rule 23.4 which provides for the
mai ntenance of a surveillance register in every Police
Station is in the follow ng terns:

"23.4 (1) In every police station, other than
those of the railway police, a Surveillance Register

shal |l be maintained in Form 23.4(1).

(2) In part | of such register shall be entered
the names of persons comonly resident wthin or
conmmonly frequenting the local jurisdiction of the

police station concerned, who bel ong to one or nore of
the follow ng cl asses: -

(a) Al persons who have been proclainmed under
section 87, Code of Crimnal Procedure (s.82
of the Crimnal Procedure Code of 1973).

315

(b) Al released convicts in regard to whom an
order under section 565, Crimnal Procedure
Code, has been made (S. 356 of the Crimnal
Procedure Code of 1973).

(c) Al convicts the execution of whose sentence
is suspended in the whole, or any part of
whose puni shrrent has been remitted
conditionally wunder section 401, Crimna
Procedure Code (S. 432 of the Crimnal
Procedure Code of 1973)

(d) Al persons restricted under Rul es of
Government made under section 16 of the
Restriction of Habitual Ofenders (Punjab)
Act, 1918.
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(3) In Part Il of such register nmay be entered at

the discretion of the Superintendent-

(a) persons who have been convicted twce, or
nore than twi ce, of offences nentioned in
rule 27.29;

(b) persons who are reasonably believed to be
habi tual offenders or receivers of stolen
property whet her they have been convicted or
not ;

(c) persons under security under sections 109 or
110, Code of Crimnal Procedure;

(d) convicts, released before the expiration of
their sentences under the Prisons Act and
Rem ssi on Rules without the inposition of any
condi tions.

NOTE. - This rule nust  be strictly construed, and

entries must ~be confined to the nanes of persons

falling in the four classes naned therein".
Rule 23.5 providesthat the surveillance register shall be
witten up by the officer incharge of the Police Station
personal 'y or —~by an Assistant Sub ~lInspector. No entry in
Part 11 is to be mde except by the order of the
Superintendent of Police and no entry in Part | is to be
made except by the order of a Gazetted Oficer. It is also
provided that ordinarily a history sheet shall be opened for
a person before his nane is entered in Part 11 of the
Surveillance Register. |If from the entries  in the history
sheet the Superintendent is of opinion that  such person
shoul d be subjected to surveillance he shall enter his nane

in Part |l of the register. In the case of persons who have
never been convicted or placed on security for good
behavi our their nanes shall not be  entered until the

Superintendent has recorded definite  reasons for doing so.
The recording of reasons is to be treated as confidenti al
316
Rul e 23.7 prescribes that Police surveillance shall conprise
such close watch over the novenents of the person 'under
surveill ance, by Police Oficers, Village headnen and
village watchnen as nmay be applicable w thout any illega
interference. Rule 23.8 provi des t hat t he initia
preparation of a history sheet is to be done with great care
and invariably, by the officer incharge of the Police
Station or by a thoroughly experienced Sub |[|nspector.
Detailed provision is nade in the Rules with regard to the
preparation, naintenance and custody of history sheets. Rule
23.31 provides that all records connected wth Police
surveillance are confidential and nothing contained in them
may be communicated to any person and that inspection may
not be allowed or copies given. The District Mgistrate and
the Ilaga Magistrate are, however, entitled to exam ne the
records in accordance with Rules 1.15 and 1.21

As nmentioned by us, earlier, the vires of the Punjab
Police Rules which provide for the nmaintenance of the
surveill ance regi ster was not questioned before us, perhaps,
because of Kharak Singh v. State of U P. & Os. and Gobind
v. State of Mdhya Pradesh & Anr. The two principa
guestions which were raised for our consideration were
whet her a person was entitled to be given an opportunity to
show cause before his nane was included in the surveillance
regi ster and whether, in the instant case, their nanes were
included in the register without any grounds for reasonably
believing them to be habitual offenders or receivers of
stol en property, as required by Rule 23.4 (3) (b). The
second subm ssion was based on the circunstance that the
appel l ants have not been previously convicted or placed on
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security for good behaviour wunder Sec. 109 or 110 Code of
Crimnal Procedure or proclained as offenders. So, their
names could be entered in the surveillance register only if
they fitted into the category of persons who are reasonably
believed to be habitual offenders or receivers of stolen
property, whether they have been convicted of not".

Prevention of crime is one of the prime purposes of the
constitution of a police force. The preanble to the Police
Act 1861 says :

"Whereas it is expedient to reorganise the police
and to meke it a nmore efficient instrunent for the
preventi on and detection of crine".

Sec. 23 of the Police Act prescribes it as the duty of
police officers "to collect and communicate intelligence
af fecting the public peace, to pre

317
vent the comm ssion of ~offences and public nuisances". In
connection with “these duties it will be necessary to keep

di screet surveillance over reputed bad characters, habitua
of fenders and other potential offenders. Oganised crine
cannot be successfully ~fought wthout close watch of
suspects. But, surveillance may be intrusive and it may so
seriously encroach on the privacy of a citizen as to
infringe his fundanental right to per sonal liberty
guaranteed by Art. 21 of the Constitution and the freedom of
noverment guaranteed by Art. 19(1) (d). ‘That cannot be
permtted. This is recognised by the Punjab Police Rules
thensel ves. Rule 23.7, which prescribes the node of
surveillance, permts that the close watch over the
novenents of the person under surveillance but w thout any
illegal interference. Pernissible surveillance is only to
the extent of a close watch over the novenents of the person
under surveillance and no nore. So long as surveillance is
for the purpose of preventing crinme and is confined to the
l[imts prescribed by Rule 23.7we do not think a person
whose nane is included in the surveillance regi ster can have
a genuine cause for conmplaint. We may notice here that
interference in accordance with lLaw and for the prevention
of disorder and crine is an exception recognised even by
Eur opean Convention of Hunan Rights to the right to respect
for a person’s private and famly Ilife. Art. 8 of the
Convention reads as follows :

"(1) Everyone's right to respect for his private
and family |l|ife, his home and his correspondence shal
be recogni sed.

(2) There shall be no interference by a public
authority with the exercise of this right, except such
as is in accordance with law and is necessary in a
denocratic society in the interests of nationa
security, public safety, for the prevention of disorder
and crine or for the protection of health or noral s".
As we said, discreet surveillance of suspects, habitua

and potential offenders, nay be necessary and so the
mai nt enance of history sheet and surveillance register may
be necessary too, for the purpose of prevention of crine.
Hi story sheets and surveillance registers have to be and are
confidential docunents. Neither the person whose nane is
entered in the register nor any other menber of the public
can have access to the surveill ance regi ster. The nature and
character of the function involved in the making of an entry
in the surveillance register is so utterly admnistrative
and non-judicial, that it is difficult to con-

318

ceive of the application of the rule of audi altrem partem
Such enquiry as nmay be made has necessarily to be
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confidential and it appears to us to necessarily exclude the
application of that principle. In fact observance of the

principles of natural justice nay defeat the very object of
the rule providing for surveillance. There is every
possibility of the ends of justice being defeated instead of
being served. It was well observed in Re : K(Infants)

"But a principle of judicial inquiry, whether
fundanental or not, is only a nmeans to an end. If it
can be shown in any particular class of case that the
observance of a principle of this sort does not serve
the ends of justice, it nust be dism ssed; otherw se it
woul d become the master instead of the servant of
justice".

The entry in the surveillance register is to be nade on
the basis of the naterial provided by the history sheet
whose contents, by~ their very nature have to be
confidential. It would be contrary to the public interest to
reveal the information in the history sheet, particularly
the source of information. Revelation of the source of
i nformati'on” nmay put the informant in jeopardy. The
observance of ~the principle of natural justice, apart from
not serving the ends of justice may thus | ead to undesirable
results. W accordingly held that the rule audi altrem
partemis not attracted.

But all this /'does not nmean that the police have a
licence to enter the nanmes of whoever they |like (dislike?)
in the surveillance register; nor can- the surveillance be
such as to squeeze 'the fundanental freedons guaranteed to
all citizens or to obstruct the free exercise and enjoynent
of those freedons; nor can the surveillance so intrude as to
offend the dignity of the individual.  Surveillance of
persons who do not fall within the categories nentioned in
Rule 23.4 or for reasons unconnected with the prevention of
crime, or excessive surveillance falling beyond the limts
prescribed by the rules, w1ll entitle a citizen to the
Court’s protection which the court will not hesitate to
give. The very rules which prescribe the conditions for
nmaki ng entries in the surveillance register and the node of
surveill ance appear to recognise the caution and care with
which the police officers are required to proceed. The note
following R 23.4 is instructive. It enjoins a duty upon the
police officer to construe the rule strictly and confine the
entries in the surveillance register to the class of persons
nentioned in the rule. Simlarly R 23.7 denands that there
shoul d be no illega
319
interference in the guise of surveillance. Surveillance,
therefore, has to be unobstrusive and w thin bounds.

Odinarily the names of persons with previous crimna
record alone are entered in the surveillance register. They
nmust be proclaimed of fenders, previous convicts, or persons
who have al ready been placed on security for good behavi our
In addition, names of persons who are reasonably believed to
be habitual offenders or receivers of stolen property
whet her they have been convicted or not may be entered. It
isonly inthe case of this category of persons that there
may be occasion for abuse of the power of the police officer
to make entries in the surveillance register. But, here, the
entry can only be made by the order of the Superintendent of
Police who is prohibited fromdel egating his authority under
Rule 23.5. Further it is necessary that the Superintendent
of Police nmust entertain a reasonable belief that persons
whose nanes are to be entered in Part |l are habitua
of fenders or receivers of stolen property. Wile it may not
be necessary to supply the grounds of belief to the persons
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whose nanes are entered in the surveillance register it my
becorme necessary in sone cases to satisfy the Court when an
entry is challenged that there are grounds to entertain such
reasonable belief. In fact in the present case we sent for
the relevant records and we have satisfied ourselves that
there were sufficient grounds for the Superintendent of
Police to entertain a reasonable belief. In the result we
reject both the appeals subject to our observations
regarding the node of surveillance. There is no order as to
costs.

S R Appeal dism ssed.
320




