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ACT:
U P. Sales Tax Act (U . P. Act 15 of 1948), s. 21-B Before and
after anendnent by U P. Act 19 of 1956- Scope of .

HEADNOTE:

The sales tax officer nmade a best judgnent assessment with
respect to the turnover of the appellant under s. 21 of the
U P. Sales Tax Act, 1948. The order was set aside by the
appel late authority. The revisional authority revised the
appel late order and renmanded the case to the sales tax
officer for making a fresh assessnment. Wen the officer
i ssued a notice for assessnent, in pursuance of that order
the assesee contended that as the original assessnment had
been set aside, no proceeding in connection-—wth it was
pendi ng, and that reassessnent was barred because, nore than
three years had elapsed since the end of the vyear of
assessment . The office,,rejected the contentions. The
assessee filed a wit petition in the Hgh Court and it was
allowed by a Single Judge. The State appealed to the
Di vi sion Bench. Wil e the appeal was pending, s. 21 was
extensively amended in 1956 and the |egislature gave
retrospective operation to the amended section. [ As a result
of the amendrment, it was provided that when the officer
pr oceeded in pursuance of a direction given by t he
revi sional authority, no period of limtation applied. The
Di vi sion Bench, however, relied upon the unamended 'section
and set aside the order of the Single Judge, holding,  that

even under the unanmended section, no period of Ilimtation
applied when the assessing officer was directed to proceed
by an order of the revisional authority. The assessee

appeal ed to the Suprenme Court.
HELD: The appeal should be di smi ssed.

Though the High Court was in error inits interpretation
of the unamended section on the principle of Comm ssioner of
| ncone-tax, Bonbay Presidency and Aden v. Khenthand Randas,
(L.R 65 1.A 236) still the order of the H gh Court nust be
confirmed because of the anendnent of 1956. The words used
by the legislature in the anended section are precise and
admit of only one interpretation, nanely, that nothing
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contained in the section limts the tine fromthe vyear of
assessment within which proceedings should be taken for
assessnment or reassessnent in consequence of or to give
effect to an order of the revisional authority. [783 E--G
784 D-E; 785 H, 786 B]

Even assum ng that the anmended section applied only to
pendi ng proceedi ngs, when the revisional authority nade an
order after examning the record directing the assessing
officer to make a fresh assessnent, there was a proceeding
pendi ng before such officer in pursuance of such direction
[ 786 E]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON:- Civil Appeal No. 830 of 1963.
Appeal by special 1eave fromthe judgnment and decree dated
March 3; 1960 of the All ahabad High Court in Special Appea
No. 3 of 1956.

G S. Pathak and S. P. Varnma, for the appellants.

781

O P. Rana, for the respondents.

K. Srinivasan and R~ Copal akri shnan, for the intervener
The Judgnent of the Court was delivered by

Shah J. The appellants public |imted Conpany--having its
regi stered office at Calcutta, was, with effect from Cctober
5, 1946, appointed sole agent for sale of goods manufactured
by the Swadeshi Cotton MIIls Conpany Ltd. On March 20,
1952, the Sal es Tax Officer, Kanpur issued a notice under s.
21 of the UP. Sales Tax Act, 1948 calling upon the
appel l ant Conpany to file a return of its turnover for the
assessment year 1948-49 on the ground that the turnover had
escaped assessnent. On March 31, 1952, the Sales Tax
Ofice.- made a "best judgnent" assessnment and deternined
the taxable turnover of the appellant Conpany, at Rs. 50
| akhs for the year 1948-49 and determned the appropriate
tax liability.

In the appeal to the Judge (Appeals) Sales Tax, the / order

passed by the Sales Tax Oficer, was set aside, that
authority holding that the appellant Conmpany was not a
dealer wthin the meaning of s. 2(c) of the Act. But the

order of the appellate authority was set aside by the Judge
(Revi sions) Sales Tax, by order dated March 28, 1955 and the
case was remanded to the Sales Tax Oficer for "fresh
assessnent”. In the view of the Judge (Revisions) ~Sales
Tax, it was necessary to determ ne "the ownership - of the
goods at the tine of their sale".

The Sales Tax O ficer then issued a notice calling, upon the
appel | ant Conpany to produce its books of account and ot her
rel evant docunents on July 23, 1955 for the purpose of
assessment for the year 1948-49. The appel | ant- Conpany
contended that as the original assessnent under s. 21 had
been set aside by the Judge (Revisions) Sales Tax, no
proceeding in connection with that assessnment was pending
and re-assessnment was barred because nore than three vyear
had el apsed since the end of the year of assessnent. The
Sales Tax Oficer rejected the contention of the appellant
Conpany and insisted that the books of account and other
docunents be produced as directed earlier. The appel | ant
Conpany then petitioned on September 2, 1955 to the High
Court of Allahabad under Art. 226 of the Constitution for a
wit in the nature of prohibition restraining the Sales Tax
Oficer, Kanpur, fromproceeding with the assessment of the
appel | ant Conpany for the assessnent year 1948-49 and for
a wit of certiorari quashing the order dated Septemnmber 2,
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1955 of the Sales Tax Oficer, Kanpur and the proceeding
taken for re-assess-
782
ment in pursuance thereof. Chaturvedi J., held that
assessment sought to be made by the Sales Tax Oficer
pursuant to the order of the Judge (Revisions) Sales Tax
"was clearly barred by the law of limtation" prescribed in
that behalf by S. 21 of the U P. Sales Tax Act. It was in
the view of the | earned Judge i muaterial whether assessnent
was being nade by the Sales Tax Officer suo notu or under
the direction of a superior authority if at the time of
maki ng the re-assessnent the period prescribed by S. 21 had
expired. The order passed by Chaturvedi J., was reversed in
appeal by a Division Bench of the Hi gh Court. The High
Court held that the Sales Tax O ficer was competent in view
of the order of remand which directed "fresh assessnment” to
commence fresh assessment proceedi ngs agai nst the appell ant
Conpany  and i n_comrenci ng and conti nui ng those proceedi ngs
he was acting in conpliance with the directions given under
ss. 9 and 10 of the Act which he was bound to carry out and
to such -assessnent proceedings the period of limtation
prescribed by S. 21 of the Act did not apply. Against the
order passed by the High Court reversing the order passed by
Chaturvedi J., this appeal has been preferred with specia
| eave.
The material provisions of the UP. ‘Sales Tax Act are
briefly these : S. 9 conferred a power upon-the designated
authority to entertain an appeal against the order passed by
the Sales Tax authority, and by sub-s. (3) of S. 9 it was
provi ded:

"The appellate authority may, after giving the

appel l ant a reasonabl e opportunity of being

hear d,

(a) confirm reduce, enhance or, annul the

assessnment, or

(b) set aside the assessnment and direct the

assessing authority to pass a fresh order

after such further inquiry as may be directed,

or

(c) . . . .
By sub-s. (3) of s. 10.as it stood at the
relevant time, it was provided:
" The Revising Authority may in his discretion
at any tinme suo notu or on the application of
the Comm ssioner of Sales Tax or ~the _person
aggrieved, call for and examne the record of
any order made by any Appellate or -~ Assessing
Authority under this Act, for the purpose of
satisfying hinself as to the legality or
propriety of such order and nay pass/ such
order as he thinks fit:

783
Provided that no such application shall be
entertained in any case where an appeal lay

agai nst the order, but was not preferred.”
Section 21 as it stood at the relevant tinme
provi ded:

"Where the whole or any part of the turnover
of a dealer has, for any reason, escaped
assessment to tax in any year, the Assessing
Authority "nmay, at any tinme within three years
from the expiry of such years, and after
issuing notice to the dealer and making such
enquiry as nmay be necessary, assess the tax
payabl e on such turnover."
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In the view of the High Court s. 21 which inposed upon the
Assessing Authority duty to exercise his power to assess
turnover which escaped assessment within three years from
the end of the year of assessnent applied only to the order
whi ch the Assessing Authority made suo nmotu : where, he was
directed to, proceed by an order of the appellate or
revisional authority under ss. 9 and 10 of the Act to re-
assess, the period of limtation has no application

In our viewthe Hgh Court was in error in so linmiting
the operation of s. 21. That section inposes a restriction
upon the power of the Sales Tax Oficer: that officer is
conpetent w thin three years next succeeding the date to
which the tax relates to assess tax payable on the turnover
which has escaped assessnent. But the section does not
provide expressly, nor-is there any inplication, that the
period wthin which re-assessment may be nmade applies only
to those cases where the Sales Tax O ficer acts on his own
initiative and not pursuant to the directions of the appel-
late or the revisional authority. In our viewthe principle
of the ‘judgnment of the Privy Council in Conmi ssioner of
I ncone-tax, Bonbay Presidency and Aden v. Khenthand Randas
(a firm (1) applies to this case. |In Khenthand' s case(1)
the tax-payer was assessed as a registered firmto incone-
tax by order dated January 17, 1927 for the year 1926-27
under s. 23(4) of 'thelncone-tax Act. Under the Act as it
then stood, a registered firmwas not liable to pay super-
tax and was liable to inconme-tax at the maxinum rate. On
January 9, 1928 the Commi ssioner of I'ncome-tax In exercise
of powers of revisionwunder s. 33 of the Act issued a notice
to the assessee requiring himto show cause why the order of
the I ncone-tax Officer granting registration of the firmand
assessing it on that footing should not be set aside, and by
order dated February 13, 1928 ordered cancellation of
regi stration and
(1) (21938) L.R 65 T.A 236.

784
.directed the Incone-tax Oficer (to take necessary action
thereupon. On May 4, 1929, the Income-tax Oficer assessed

to super-:tax the assessee on the footing  that its
registration was cancelled. authority of the |ncone-tax
Oficer to assess was challenged. |t was held by the

Judicial Committee that as the Income-tax Oficer had nade
the order inposing super-tax on the assessee nore than one
year after the earlier demand in respect of income-tax, the
,order was wthout jurisdiction. The Judicial® Conmmittee
pointed out that once a final assessnment has been made, it
cannot be ,reopened by the Incone-tax Oficer off his own
notion, or at the direction of the Comm ssioner| exercising
his powers under s. 33 of the Indian Income-tax Act, = 1922,
except in the circunstances and within the tine prescribed
by ss. 34 and 35 of the Act. They observed that ss. 34 and
35 were exhaustive and prescribed the only circunstances in
which, and the only time in which, such fresh assessnents
could be made and fresh notices of demand could be issued.
As the Incone-tax Officer took no fresh step within one year
under the statute, he was "hopel essly out of time whichever
of the two sections was applicable".

But the order of the H gh Court nust still be confirmed,
because during the pendency of the proceeding in the High
Court s. 21 was extensively anended. The section as

amended by Act 19 of 1956 from May 28, 1956 reads as
fol | ows:
"(1) If the assessing authority has reason to
believe that the whole or any part of the
turnover of a dealer has, for any reason,
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escaped assessnent to tax for any year, the
assessing authority nmay, after issuing notice
to the dealer, and naki ng such enquiry as may
be necessary, assess or re-assess himto tax:
Provided that the tax shall be charged at the
rate at which it would have been charged had
the turnover not escaped assessnent, or ful
assessnment, as the case may be.

Expl anation.-Nothing in this sub-section shal
be deened to prevent the assessing authority
from making an assessnment to the best of its
j udgrent .

(2) No order of assessnent under sub-section
(1) or under any other provision of this Act

shall be nmade for ,any assessnent year after
the expiry of four years fromthe end of such
year .

Provided that where the notice under sub-
section (1) has been served within such four
years the assessnent or re-assessment to be
made in pursuance of such
785
noti ce may be made within one year of the date
of the service of the notice even if the
peri od of four-years is thereby exceeded:
Provided further that nothing contained in
this section limting thetine wthin which
any ‘assessnent or re-assessnment may be rmade,
shal | “apply to an assessnment or = re-assessnent
made i n.consequence of, or to give effect to,
any finding or direction contained in an order
under section 9, 10, or 11
Expl anati on. -
Under the terns of s. 21 (1) as anended where the assessing
authority has reason to believe that any part of the
turnover has or any reason escaped assessnment to tax for any
year, he may nmake Assessnent wi thin four years fromthe end
of the year in which the turnover has escaped assessment.
The rule is, however, subject to two exceptions:” (i) when
noti ce wunder sub-s. (1) has been served within four years
the assessnent or re-assessment to be made in pursuance of
such notice may be made within one year of the date of the
service of the notice even if the period of four years is
thereby exceeded; and (ii) that, nothing contained in s 21
which limts the tine within which any assessnent or re-
assessment is to be nmade applies to assessment - or re-
assessment made in consequence of, or to give effect to, any
finding or direction contained in an order under ss. 9, 10
or 11. Therefore where the Sales Tax Oficer proceeds in
pursuance of a direction given by the appellate or revising
authority or under an order nade by the High Court in a
reference wunder s. |1, the period of limtation prescribed
by sub-s. (2) of s. 21 does not apply. This section was
incorporated in the Act by s. 15 of the anending Act, which
enact ed:
"For section 21 of the Principal Act the
following shall be and be always deemed to
have been substituted: "
The anended section was therefore to be deemed to be in
operation at all material times since the enactnment of the
U P. Sales Tax Act 15 of 1948. The Legislature has given a
clear retrospective operation to the anended section as from
the date on which the principal Act canme into operation, and
correctness of the order of the Sales Tax Oficer holding
that there was no bar of limtation to the making of a fresh
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assessment pursuant to the order of the appellate or

revising authority had to be adjudged in the |ight of s. 21

as amended by Act 19 of 1956. The words wused by the
Legi sl ature are precise and adnit of only one interpretation
t hat
786
pr oceedi ngs taken for assessnent or re-assessnent in
consequence of, or to give effect to an order of the
appel late or revising authority or an order passed by the
High Court wunder s. 11 may be taken notwi thstanding the
expiry of the period prescribed by sub-s. (2) of s. 21

M. Pathak on behalf of the appellant Conmpany pleaded
that even if that be the true interpretation of s. 21 as
anended, the section could only apply to proceedings which
were pending at the date on which the Act was anended, but
in law no proceeding was  pending because the Judge
(Revisions) Sales Tax ~had no power to direct after the
expiry of ‘the period prescribed under s. 21 as it originally
stood to nmake a fresh assessnent in respect of the year
1948- 49. There are two clear answers to this plea, either
of which is sufficient “to reject it. The revisiona
authority had under s. 10(3) power to nmake such order as he
thought fit after calling for and exam ning the record of
any order made by an appellate or an assessing authority and
after satisfying hinmself as to the legality or propriety of

such order. Even assuming that the revisional authority
cane to a conclusion which was erroneous in law, it was
still an order which he had jurisdiction to nake and that

order unless set aside in a proper proceeding could not be
ignored on the ground of lack of jurisdiction. There was,
therefore, a proceedi ng pending before the Sales Tax Oficer
i n pursuance of the direction given by the Judge (Revisions)
Sal es Tax who had directed the Sales Tax O ficer to make a
fresh assessnment. Wether in pursuance of this direction, a
fresh assessnent could be made under s. 21 before it was
amended, need not detain us.. W are concerned wth the
jurisdiction of the revising authority to nake the order
that he did under the section as it stood anended, and not
with the conpetence of the assessing authority to pass an
order for assessment wunder the statute before it was
amended. The other ground is also equally decisive. By _s.
15 of Act 19 of 1956, s. 21 of the Act as anended, nust  be
deened to have been on the statute book on the date on which
the revising authority passed his order, and under that
amended provision the power of the assessing authority to
assess or re-assess pursuant to an order of the revising
authority was not | ost when the period prescribed by sub-s.
2 of s. 21 for assessnment or re-assessnment expired. Under
s. 21, before it was anmended, there could be no order of
assessment or re-assessnent either by the Sales Tax ~ O ficer
suo notu, or pursuant to the direction of the appellate or
revising authority after the expiry of the period of | three
years prescribed by the statute, but under s. 21 as anended,
the power may be exercised by the Sales Tax O ficer suo notu
within four years for assessnment or

787

re-assessment. That power could be exercised under the
first proviso within a further period of one year if a
noti ce under sub-s. (1) was served within four years of the
end of the year of assessnent and without limt of tinme when
it was nmade in consequence of, or to give effect to, any
finding or direction contained in an order of the appellate
or revisional authority or under an order of the Hi gh Court
under S. 11. Ininitiating proceeding for assessnent,
pursuant to the direction of the revising authority, the
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Sales Tax Oficer was, by virtue of S. 21 as anended,
subject to no restrictions as to the period within which the
order of assessnent could be nmade. The order passed by the
H gh Court nust therefore be confirmed.

The appeal fails and is dism ssed with costs.

Appeal dism ssed.
sup, / 65-7
788




