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ACT:

I ndi an I ncone-tax Act -~ (11 of 1922) s. 10(2)(xv) and Indian
I ncome-tax Act (43 of 1961) s. 40, d. (ii) (a) as anmended
by Amendnment Act of 1972--Tax on property paid by owner-cum
trader--1f deductible expenditure.

HEADNOTE:

The appellants, non-resident conpanies wth regi stered
office s in Japan, had been assessed to Inconme-tax for the
assessment years 1956-1961 under the Indian |Incone-tax Act,
1922 in respect of their Indian earnings: In the assessnent
proceedi ngs they clainmed as deductible allowance, under s.
10(2)(xv), the tax paid by themon their business assets
under the local tax lawin force in Japan. But the |ncone-
tax Oficer rejected the claim The Appellate Assistant
Comm ssi oner, however, allowed the claimand his order was
confirmed by the Tribunal. On reference,.’ the H gh Court,
on a consideration of the various provisions of the Japanese
statute, held that wunder the Japanese law it was the
ownership of the assets that was material and not - their
actual user in business, and relying on the decision of this
Court in Travancore Titanium Product Ltd. v. CI.T. Kerala
(60 I.T.R 277), decided in favour of the Revenue.

Al owi ng the appeal to this Court,

HELD: (1) In Indian Alum num Co. Ltd. v. C.1.T. West
Bengal (84 |I.T.R 735) this Court held that  the t est
adopted in the Travancore Tuaniumcase, that to 'be a
perm ssi ble deduction there nmust be a direct and -intimte
connection between the expenditure and the business, that
is, between expenditure and the character of the assessee as
a trader, and not as owner of the assets, even if they -are
assets of the business, "'needs to be qualified by stating
that if the expenditure is laid out by the assessee as
owner-cumtrader, and the expenditure is really incidenta
to the carrying on of his business, it nust be treated to
have been laid out by himas a trader and as incidental to
hi s business. [470H 471(C]

(2) The Income-tax Act, 1961, was anended by the |ncone-tax
Amendnent  Act, 1972. The anendnents were introduced to
restore the position established in Travancore Titanium case
nanely, that Walth Tax paid by an assessee in respect of
hi s busi ness assets was not deductible as a business expense
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in conputing the assessee’s incone from his business, which
was virtually overruled by the later decision in the |ndian
Al um ni um Conpany case. But the anendnents do not appear to
touch the principle laid down in the |ater case, that where
a person has a dual capacity of a trader-cumowner, and he
pays tax in respect of property which is wused for the
purpose of the trade, the paynment nust be taken to be in the
capacity of a trader. The Amendnent Act only adds the sum
paid on account of wealth tax to the list of anbunts not
deductible in conmputing the assessee’s incone from business.
Therefore, any anmpbunt paid by the assessee on account of a
tax other than the wealth-tax on his business assets would
be outside the scope of the Arending Act and would continue
to be governed by the law laid down in the Indian Al um nium
case. The explanation in s. 40 of the Incone-tax Act, 1961
which s. 4 of the Amendnent Act adopts for the purpose of
that section defines wealth tax to include, inter alia,
besi des” weal th tax chargeabl e under the Indian Walth Tax
Act, 1957, "any tax of a simlar character chargeable under
any law ' in force in any country outside India,. [47IDE
472D G

(3)But, wunlike the Walth-tax in India the municipa
property tax in Japan is a local tax inposed on certain
specified properties by the city, town or village in which
the property is /located. The Indian Walth Tax is a
nati onal tax chargeable on the net weal th of the person with
certain specified exenptions. The difference in the nanner
of determi nation of the taxable basis of the proper-

468

ties and the rates of taxation enphasize the basi c
difference between the two taxes notw thstanding certain
points of simlarity. [473H 474B]

(4) The facts also disclosed that the assets belonging to
the appellants were used by themin their business during
the rel evant previous years and al so that the payment of tax
under the Japanese |aw was incidental to the carrying on of
the busi ness of the assessee. [473A-B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1072 to
1079 of 1970.

Fromthe judgnent and order dated the 1st July, 1969 of the
Calcutta High Court in Incone, Tax References Nos. 170, 174,
175, 186 and 184, 189, 177 & 176 of 1964.

Schin Chaudhuri (In C. As. Nos. 1076-1079/70), T.~ A Rama-
chandran and D. N. @GuPta, for the appellants (In all the
appeal s).

S.C. Manchanda, (In C As. Nos. 1076-1079) S. P. Nayar and

R N. Sachthey, for the respondent (in all the appeal s).

The Judgnent of the Court was delivered by

GUPTA, J.-These two groups of appeals, br ought on
certificates granted by the Hi gh Court at Calcutta, - arise
out of two references under sec. 66(2) of the Indian |ncone-
Tax Act, 1922 involving simlar questions of |aw

Mtsui Steanship Co. Ltd., appellant in CGvil Appeals Nos.
1072-1075 of 1970 and Ms. Kawasaki Kisen Kaisha Ltd.
appellant in Cvil Appeals Nos. 1076-1079 of 1970, are both
non-resi dent shipping conpanies having their registered
offices in Japan. Cvil Appeals Nos. 1072-1075 of 1970
relate to assessnent years 195758, 1958-59, 1959-60 and
1960-61 for which the previous years were the financia
years ending on the 31st Mrch, 1957, 1958, 1959 and 1960
respectively Civil Appeals Nos. 1076-1079 of 1970 relate to
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assessment years 1956-57, 1957-58, 1958-59 and 1959-60, the
corresponding previous years being the financial vyears
ending on the 31st March 1956, 1957, 1958 and 1959
respectively. The, appellant in each case had been assessed
to income-tax for the years nmentioned above under the |ndian
I ncome- Tax Act, 1922 (hereinafter referred to as the Act of
1922) in respect of its net [Indian earnings. In the
assessment proceedi ngs the appel |l ant conpani es had cl ai ned
as deductibl e allowance under sec. 10(2)(xv) of the Act of
1922 the tax paid by themon their business assets under the
Local Tax Lawin force in Japan. The Income-tax O ficer
rejected the claimon the view 'that the incidence of tax
under the Japanese law falls on the assessee conpanies in
their capacity as the owners of the business assets and not
as traders. On appeal preferred by the assessees the
Appel | ate Assi stant Comm ssioner took the view that the tax
paid under the Local Tax Law.in Japan was an allowable
expenditure under sec. 10(2)(xv) of the Act of 1922. The
Tribunal ‘also affirmed the viewtaken by the Appellate
Assi stant'._Conm ssi oner overruling the contention raised on
behal f of -the revenue that the pnature of tax
469
i mposed by the Japanese, statute was simlar to the wealth
tax Payable in India which was not permssible deduction
under sec. 10(2) (xv).
In Civil Appeals Nos. 1072-75 of 1970 the question referred
under sec. 66(2) was
"Whether on the facts and in circunstances of
the case, the property tax and wvessels tax
paid by the assesses in Japan on ‘its | and,
bui | di ngs and other tangi bl e assets and ships
were allowabl e as deduction under sec. 10(2)
(xv) of the Income-Tax Act, 1922 ?"
In Gvil Appeals Nos.1076-10790f 1970 the question referred
was:
"Whet her on the factsand in the circunstances
of the <case the property tax paid by the
assessee in Japan on.its vessels was all owabl e
as deduction under section 10(2)(xv) of the
I ncome- Tax Act, 19227?"
The two questions, though worded a little differently,
depend for their answers on a correct appreciation of the
character of the Japanese tax.
The High Court on a consideration of the various provisions
of the Japanese statute held that under the Local Tax Law in
Japan it was the ownership of the assets that was materia
and not their actual user in business, and relying on the
decision of this Court in Travancore Titanium Product _Ltd.
v. Conm ssioner of Incone-tax, Kerala(l) answered the
guestion referred to it in both cases in the negative and in
favour of the revenue. In the case of Travancore -Titanium
Product Ltd.(2) this Court was considering the question
whether a sumpaid as wealth-tax was deductible from the
profits and gains of the assessee’s business under  sec.
10(2) (xv) of the Act of 1922. In holding that the anount
of tax paid on the net wealth of an assessee wunder the
Weal t h- Tax Act was not a perm ssible deduction, this Court
observed
"The expenditure nmust be incidental to the
busi ness and nust be necessitated or justified
by commercial expediency. It must be directly
and intimately connected with the business and
be laid out by the tax-payer in his character
as a trader. To be a permnissible deduction
there nust be a direct and intimte connection
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between the expenditure and the business,
i.e., bet ween the expenditure and t he
character of the assessee as a trader, and not
as owner of assets,, even if they are assets
of the business.”
The Judgnent of the H gh Court mainly turned on Article
341(4) of the Japanese statute. Froman English translation
of the statute filed before the tribunal it appears that the
statute is divided into
(1) 60 1.T.R 277

470
four Books. Al the Articles to which we will refer for the
purpose of these appeals are in Chapter Ill, Section 2 of

Book Four which contains Article 341 to 746. Chapter 111
bears the heading "Ordinary Taxes of Cty, Town or Village"

and Section 2 deals with "Minicipal Property Tax.," Article
341 defines certain ternms concerning municipal property tax,
and in so far asit is relevant for the present purpose, it

reads as follows :
"Wth respect to nunicipal property tax, the
terms listedin the fol'lowing itens shall have
t he definition given to them under t he
respective itemns:
(1) PropertylLand, houses and depreciable
asset's;
(2) Lands x X X
(3) Houses X X X
(4) Depreci able assets : Assets (excluding
the mining rights, fishing right, patent right
and other depreciable intangible property)
other than Iand and house which can  be used
for busi ness purpose and the anount of
depreciation of which is included in the 1o0ss
or necessary expendituresin the conputation
of income as provided for in the Corporation
Tax Law or the | ncone-Tax Law (including the
property simlar to/those properties which are
owned by the person upon whomthe corporation
tax or the incone tax has not been inposed).
However, autonobiles and bicycles which are
the objects of the automobile tax,, and
bi cycles and carts which are the objects of
the cart tax respectively shall be excluded;"
Referring to the definition of 'depreciable assets’ the High
Court pointed out that under the Japanese |law the _assets
which could be used for business purpose were subjected to
tax and it was not required that these assets should in fact
be used for business purpose. The Hi gh Court took the . view
that the tax paid by the assessees under the Japanese | aw
was in their capacity as owners, of the assets and not as
traders, and applying the test adopted in the Travancore
Titani um case (supra) the Hi gh Court held that the tax paid
by the assessees under the Local Tax Law in Japan was  ri ot
deducti bl e as a busi ness expense under the Act of 1922.
Travancore Titanium Product case(1l) was decided by a
Di vi sion Bench of this Court in the year 1966. The i npugned
orders of the High Court in the two references out of which
these appeals arise were both nmade in 1969. In 1972 a
| arger Bench of this Court expressed the viewin the case of
Indian Alum nium Co. Ltd. v. Conmm ssioner of |ncone-Tax,
West Bengal (2) that the test adopted in Travancore Titani um
Product case(1l) that to be permssible deduc-
(1) 60 I.T.R 277.
(2) 84 1.T.R 735.
471
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tion there nust be a direct and intimate connection between
t he expenditure and the business, i.e., between t he
expenditure and the, character of the assessee as a trader
and not as owner of assets, even if they are assets of the
business "needs to be qualified by stating that if the
expenditure is laid out by the assessee as owner-cum
trader, and the expenditure is really incidental to the
carrying on of his business, it nmust be treated to have been
laid out by himas a trader and as incidental to his
busi ness". It was held in Indian Alum nium Conpany’s
case(1) that the wealth-tax paid on assets held by the
assessee for the purpose of his business, was deductible as
a business expense in conputing the assessee’s incone from
busi ness.
Wthin a few nonths of the decision in Indian Al um ni um Com
pany’s case(2) which was rendered on March 29, 1972, |ncone
Tax (Amendment) Ordi nance 1972 (7 of 1972) was promul gated
on July 15, 1972 wth the object of barring, in the
conputation of total incone in respect of certain assessnent
years prior to the assessnent year 1962-63, deduction of
amounts paid on account of wealth-tax. The Ordinance was
later repealed and replaced by the |Incone-Tax (Arendnent)
Act, 1972 (41 of 1972) containing simlar provisions. The
Amendnent Act which received the assent of the president on
August 28, 1972 /sought to restore, as the Statenent of
hj ects and Reasons 'says, the position established in the
case of Travancore Titani um Products Ltd. v. Conm ssioner of
I ncome-tax, (supra)  which was virtually overruled by the
| ater decision in Indian Al um niumCo. Ltd. v. Comm ssioner
of Income tax,(1l) that wealthtax paid by an assessee in
respect of his business assets was not ~deductible as a
busi ness expense in conputing the assessee’s incone from
busi ness. Section 2 of the Anendnent Act inserted wth
retrospective effect a new sub-clause (iia) in clause (a) of
section 40 of the Income-Tax Act, 1961 which specifies the
amounts not deductible in computing the incone chargeable
under the head "Profits and gai ns of business or profession”
Sub-clause (iia) adds to the list of anbunts not to be
deducted "Any sum paid on account of wealthtax". To this
sub-cl ause an expl anati on was added extendi ng the neani ng of
the expression Wealth-tax for the purpose of the -subclause.
The Expl anati on reads:
"Expl anation.-For the purposes of this sub-
cl ause, wealth-tax means weal th-tax chargeabl e
under the Walthtax Act, 1957 (27 of 1957), or
any tax of a similar character chargeable
under any law in force in any country outside
India or any tax chargeable under such |I|aw
with reference to the value of the assets, of,
or the capital enmployed in, a business or
profession carried on by the assessee, whether
or not the debts of the business or profes-
sion are allowed as a deduction in computing
the ambunt with reference to Wiich such tax is

char ged, but does not include any t ax
chargeable with reference, to the value of any
particul ar asset of t he busi ness or

pr of essi on; "
(1) 84 1.T.R 735.
472
Section 4 of the Amendnent Act which bears directly on the
, appeal s before us provides:
"4, Weal t h-tax not deductible in conputing
the total income for certain assessnent
years. - Not hi ng contained in the Indian Income-
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tax Act, 1922 (11 of 1922), shall be deened to
aut horize, or shall be deemed ever to have
aut hori zed, any deduction in the conputation
of the income of any assessee chargeabl e under
the head "Profits and gains of business,
prof essi on or vocation" or "Income from other
sources" for the assessnment year commrenci ng on
the 1st day of April, 1957, or any subsequent
assessment year, of section 40 of t he
principal Act."
To this section also an expl anati on was added
sayi ng
"Expl anati on, - For the pur poses of thi s
section, " wealth-tax" shall have the sane
meani ng as is, assigned to it in
the Explanation to sub-clause (iia) of clause
(a) of section 40 of the principal Act."
Section 5 of the Amendnent Act contains a saving clause to
which it i's not necessary to refer for the purpose of these
appeal s.
We have nentioned earlier the assessment years concerned in
the instant appeals. The question is, what is the effect of
the I ncone-Tax (Amendnent) Act, 1972 on these appeals. The
amendments introduced do not appear to touch the Principle
laid down in Indian Alum nium Conpany’s case (supra) that
when a person has a dual capacity of a trader-cum owner, and
he pays tax in respect of property which is used for the
purpose of trade, the paynent nust be taken to be in the
capacity of a trader. The Amendnent Act only adds the sum
paid on account of wealth tax to the list of anpbunts not
deductible in conmputing the assessee’s incone from business.
, Therefore, any anmpunt paid by the assessee on account of a
tax ,other than the wealth-tax on hi s business assets. would
be outside the scope of the Arendnent Act and woul d conti nue
to be governed by the law laid down in Indian Al umnium
Conpany’s case (supra). The explanation to the new sub-
clause (iia) inserted in section 40 ,of the Incone-Tax Act,
1961 which section 4 of the Anendnent Act adopts  for the
purposes of that section, defines "wealth-tax" to include,
infer alia, besides wealth-tax chargeable under the ~Walth-
Tax Act, 1957, "any tax of a.similar character chargeable
under any law in, force in any country outside India". The
only contention raised before us on behalf of the revenue
was that the nature of the tax paid by the assessees  in
Japan an their business assets is simlar to the wealthtax
payabl e under the Walth-Tax Act, 1957. This leads to a
conparison of the two statutes, Wealth-Tax Act, 1957 and the
Local Tax Law of Japan, to find out whether they are of a
simlar character. The suppl enentary statenent of /case
drawn up by the Tribunal pursuant to an order of this /Court
dated April 11, 1973 discloses that the assets belonging to
the- appellants with which we
473
are concerned in these, appeals were all used by them .in
their business during the relevant previous years and also
that the paynment of tax under the Japanese law was
incidental to the carrying on of the business of the
assessees.
From an exam nati on of the provisions contained in Book Four
of the Japanese statute, it appears to us that there is a
basic difference between the Walth-Tax Act, 1957 and the
Local Tax Law of Japan. Walth tax in, India is charged on
the net wealth of the assessee. Net wealth as defined in
sec. 2(m of the Wealth-Tax Act, 1957 neans, broadly, the
aggregate value of all the assets, wherever |ocated, be-
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longing to the assessee mnus the total anobunt of the debts,
with certain exceptions, owed by him Generally speaking,
by the value of an asset, other than cash, is neant its
"market value. 'Assets, has been defined in clause (e) of
sec. 2 of the Act as including property of every
description, moveable or i mobveable, with certain specified
exenptions. Wealth-tax in India is a national tax charged
by the Central Governnment. The nunicipal property tax in
Japan is inposed on property as defined in Article 341(1).
In this definition, property includes only |Iand, houses and
depreci able assets and not property of every description
Depreci abl e assets has been defined in Article 341(4), inter
alia, as assets other than |osid and house which can be used
for business purpose, but these assets again exclude al
depreci able intangible property and property which are the
objects of other taxes |ike autonobiles, bicycles and carts.
Article 342 |lays down that the runicipal property tax shal
be i nposed on property by the city, town or village in which
the property  concerned is |located and provides that wth
respect . to vessels, vehicles and other objects simlar in
nature which-are includedin depreciable assets, the city,
town and village in which the principal port of anchorage or
regul ar keeping placeis |located shall be the city, town or
village authorized to inpose the nunicipal property tax.
Further, it appears that under the Japanese law, tax is
charged at the standard rate of 1.4 per cent on the val ue of
the property conputed in the manner laid down in the statute
providing the taxabl e basis, and in certain special cases it
may go UPto 2.5 per cent, which is the maximum in India,
the rates of wealth tax vary, -increasing progressively wth
the anobunt of net wealth of the assessee.
The broad features of the two statutes we have noted above
reveal their basic dissimlarity. Unlike the wealth tax in
India, ,the nunicipal property tax of Japan is a local tax
i nposed on certain specified properties by the city, town or
village in which the properties arelocated. The wealth tax
is a national tax chargeable on the
474
net wealth of a person with certain_ specified -exenptions.
The difference in the nmanner of determination of the taxable
basis of the properties and the rates of taxation  enphasize
the basic difference between the two taxes. of course, -
there are certain points of simlarity between the two | aws,
as there nust be, both being taxing statutes, but these
simlarities do not renove the fundanental difference in
"the aim object and the basic structure of the two Acts.
Accordingly we allow the appeals, discharge the answers
given by the High Court to the questions referred to it in
these two cases, and answer the questions in the affirmative
and in favour of the assessees. |n the circunstances of the
case we direct the parties to bear their own costs both here
and in the H gh Court.
V.P.S. Appeal s al | owed.
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