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The petitioner-detenu chall enges the detention order
dated 23rd Decenber, 1999 passed by the State of Tam | Nadu
under Section 3(1)(i) and (ii) of the ‘Conservation of
Forei gn Exchange and Prevention of Shuggling Activities Act,
1974 (in short COFEPCSA). The challenge is based on
nunber of grounds though | earned counsel for the petitioner
confined his subm ssions mainly on one ground which we shal

be referring later. The short facts are, the Custons
Oficers of Directorate of Revenue Intelligence on the 2nd
June, 1999 intercepted two passengers by name N

Prabhakaran and Mohd. |brahi m Abbas at Anna Internationa

Air Port, Chennai as they were about to board a flight to
Si ngapor e. On a search of both the persons foreign
currencies and travelling cheques of |arge anbunt were
recovered from both of them On 7th Novenber, 1999 one
Saravanan was apprehended and his statenent was recorded.
This statenent inplicated the petitioner which describes how
he has concealed the foreign currencies in chappals and
condons and attenpted to send the sanme out of 1ndia through
t he af oresai d Prabhakaran and Mohd. |brahi m Abbas. On 26th
Noverber, 1999 detenu was sunmoned to appear before the
Directorate of Revenue Intelligence where his statenent was
recorded. He is said to have stated that he had started a
travelling agency by name Kurunji Travels in Chennai when he
cane in contact with the said Saravanan. There were two
ot her persons belonging to Col onbo and Si ngapore who / have
decided to export foreign currencies illegally out of India.
On the basis of this confessional statenent detenu was
arrested on 27th Novenber, 1999 when he was already a remand
pri soner. During the period of remand on 23rd Decenber,
1999 the aforesaid inpugned detention order was passed
agai nst the petitioner.

The nmain and only ground pressed by M. B. Kumar ,
| earned counsel for the petitioner is that the detention
order is liable to be set aside as there has been a
suppr essi on of wvital and i mportant docunment by the

sponsoring authority (customauthority) fromit being placed
before the detaining authority. Submissionis, it is an
obligation of the sponsoring authority to place all rel evant
documents before the detaining authority for himto formhis
subj ective satisfaction. Non- pl acemrent of any of such
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rel evant docunent vitiates the detention order. |In support
his submssion is that sponsoring authority placed the
confessional statenents of the aforesaid two co-accused
persons, nanely, N Prabhakaran and Mohd. |brahim Abbas
before the detaining authority but did not place their
retractions from the said confession. This being a vita
docunent, having bearing on the issue of detention of the
petitioner and which was likely to affect the mnd of the
detaining authority hence its non-placenent invalidates the
detention order passed agai nst the detenu. The grounds of
detention clearly reveals that satisfaction of the detaining
authority is al so based on the confessional statenments dated
6th Septenber, 1999 of both the aforesaid two co-accused.
Their retracted statenents clearly reveals that it was nade
i nvoluntary which is also described in the very first bai
application filed by thembefore the Magistrate on the 5th
June, 1999.

Wen this case was taken up earlier, inreply to this
stand taken by the petitioner in ground no. 9(2) a reply
was nmade by the respondent no.1 (Central Governnent) in para
3(2) of its counter affidavit which averred the follow ng:

(2) Para 9(2): Wth regard to the contentions in

this para, it is submtted that there has not any
suppression of material before the Detaining Authority as
al | eged. The retractions made by Prabakaran and Mhamed

| brahim Abbas in their bail applications were placed before
the Detaining Authority and orders of detention were passed
against them on 19.7.1999. The bail _petitions dated
27.11.1999 and retraction dated 30.11.1999 of ~the detenu
were also placed before the Detaining Authority. Therefore
the allegation that nmaterials have been suppressed and not
pl aced before the Detaining Authority is incorrect. Hence
the satisfaction is not vitiated:

Since this reply was vague, this Court on 2nd My,
2000 directed the Central GCovernment to file a  short
affidavit clarifying, whether the retracti on statenents made
by both the co-detenu, at the tine of passing of the
detention order against the present detenu, were placed or
not by the sponsoring authority before the detaining
authority. In pursuance to the sane an additional affidavit
is filed by one Tarsem Lal, Deputy Secretary to the
Governnment of India, Mnistry of Finance, Department of
Revenue, New Del hi. This affidavit records: -

Wth regard to the avernments nade in para 9(2) of the
wit petitionit is further subnitted that the retractions
of the <co-accused were not placed before the “Detaining
Authority at the tinme of passing Detention Order against the
det enu. The same Detaining Authority who had ' passed
Detenti on Order against the co-accused was well aware of the
retractions nade by the co-accused when their Detention
Orders were relied upon while passing the Detention O der
against the petitioner. Ther ef or e, there appeared no
necessity to place the retractions of the co-accused before
the Detaining Authority as the Detention Order against the
co-accused just a few days before the Detention Order was
passed agai nst the petitioner

Per usal of this |ast affidavit reveal s t hat
retractions of the said tw co- accused were not placed
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before the detaining authority whil e considering the
detention of the petitioner. The reason given is, since the
same detaining authority passed the detention order as
against the said two co-accused he was well aware of the
retraction made by the said two accused. |In other words the
sponsoring authority did not feel it necessary to place the
retractions of the said two co-accused. This was nore as
stated in the affidavit, as only few days before the
i mpugned detention order, the sane detaining authority
passed the detention order against the said two co- accused.
The tine regardi ng passing of these two detention orders, at
this point my be clearly stated. The detention order
passed against the two co- accused was on the 19th July,
1999 while the detention order passed against the present
petitioner is dated 23rd Decenber, 1999, i.e., the period
between the two detention orders is nmore than five nonths.
This is not in dispute that the two detention orders were
passed by the sane detai ning authority.

Learned counsel for the petitioner relied on State of
u. P. Vs.. . Kamal Kishore Saini, 1998 (1) SCC 287. This was
a case of preventive detention under Section 3(2) of the
Nati onal Security Act, 1980 in which this Court wth
reference to the subjective satisfaction of the detaining
authority held that non-production of relevant nmaterials
before the detaining authority, whichin this case was an
application of the co-accused and his statenent nade in the

bail application ‘alleging his false inplication was not
pl aced before the detaining authority. It is held that the
order of detention is invalid-and illegal. This Court

approved the follow ng finding recorded by the Hgh Court to
the same effect:-

The High Court, therefore, was justified in holding
that the assertion made inthe return that even iif the
material had been placed before the detaining authority, he
woul d not have changed the subjective satisfaction'as this
has never been accepted as a correct proposition of law It
is incunbent to place all the vital materials before the
detaining authority to enable himto cone to a subjective
satisfaction as to the passing of the order of detention as
mandatorily required wunder the Act. This finding of the
Hi gh Court is quite in accordance with the decisions of this
Court in the case of Asha Devi v. K Shivraj~ and- S.
GQurdip Singh v. Union of India.

In M Ahanedkutty Vs. Union of India and Anr., 1990
(2) SCC 1, this Court was considering the detention  of a
detenu also under COFEPOCSA Act, 1974. |In this case this
Court held, bail application and bail orders constitute
vital material. Its non-consideration by the detaining
authority or non- supply of its copy to the detenu is
violative of Article 22(5) of the Constitution of I|ndia and
hence the detention order was held to be illegal. Thi s
Court hol ds: -

Considering the facts in the instant case, the bai
application and the bail order were vital materials for
consi der ati on. | f those were not consi der ed the
satisfaction of the detaining authority itself would have
been inpaired, and if those had been consi dered, they woul d
be docunments relied on by the detaining authority though not
specifically nentioned in the annexure to the order of
detention and those ought to have formed part of the
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docunents supplied to the detenu with the grounds of
detention and w thout themthe grounds thensel ves coul d not
be said to have been conplete. W have, therefore, no
alternative but to hold that it anpbunted to denial of the
detenus right to make an effective representati on and that
it resulted in violation of Article 22(5) of the
Constitution of India rendering the continued detention of
the detenu illegal and entitling the detenu to be set at
liberty in this case.

Based on this decision subm ssion is, non-placenent of
retracted statenents of  the two co-accused, before the
detaining authority, as it being vital document, vitiates
the detention order. Further, the additional affidavit of
Tarsem Lal on behalf of the Union of India, is now clear
that it was not placed because the sane was wthin the
know edge of the detaining authority. Secondly, this fact
that the detaining authority had the know edge of the
retracted statement connotes if this is accepted to have
i nfluenced the mnd of the detaining authority then it was
i ncumbent on the authorities to have supplied the sane to
t he det enue.

Next reliance is also placed in Ahamed Nassar Vs.
State of Tam| Nadu and Ors. 1999 (8) SCC 473. This Court
in this case observed as under: -

So far as the stand of the respondent with reference
to the advocates letter dated 19.4.1999 is concerned it
cannot be held to be a justifiable stand.” These ‘technica
objections nust be shunned where a detenu is being dealt
with wunder the preventive detentionlaw. ~ A man is to be
detained in the prison based on the subjective satisfaction
of the detaining authority. Every conceivable materia
which is relevant and vital which may have a bearing on the
i ssue should be placed before the detaining authority. The
sponsoring authority should not keep it back, based on his
interpretation that it would not be of any help to a
prospective detenu. The decision i's not to be made by the
sponsoring authority. The law on this subject is well
settl ed; a detention order vitiates —if —any relevant
docunent is not placed before the detaining authority which
reasonably could affect his decision

Learned senior counsel for the State M. R Mohan
submits, all the relevant materials were placed before the
det ai ni ng aut hority but nere non- pl acenent of the
retractions of the said two co-accused woul d not have any
effect on the wvalidity of the detention order. This is
because since the detaining authority both for t he
petitioner and the said two co-accused being the same and
whil e passing the detention order against the said two co-
accused, the said retractions were placed before himthus he

was aware of the sane. Thus, it is subnmitted its
non- pl acenent woul d not prej udi ce t he subj ective
satisfaction of the detaining authority. Secondly not

withstanding this, the detaining authority since passed
detention order against the said two accused separately,
thus non-placenment of retractions of the said two accused
while considering the case of the petitioner which is a
different satisfaction would have no effect or be of any
consequence. Simlarly, |earned senior counsel for Union of
India M. T.L.V. lyer also supported the subm ssion made
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on behalf of the State and reiterated strongly that any
docunent relating to the detention of the co-accused while
considering their detention specially when it culmnated in
passing the detention order against them would have no
rel evance while considering the case of the present
petitioner.

M. Mohan, |earned counsel for the State further
submits, it is only those documents which are relied on by
the detaining authority, would have any rel evance or could
be said to have prejudiced the detenu if copies of the same
are not supplied to him But in the present case, the
detaining authority has not arrived at his subjective
sati sfaction based on the confessional statenment nmade by the
said two accused hence question of any prejudice does not
ari se. The reference of the confessional statement of the
said two accused was only nade as a narration of fact. He
relies onnMst. L.MS- Umu Saleema Vs. Shri B.B. GQGujara
and Anr., 1981 (3) SCC 317. This was also a case under the
COFEPCSA. This Court hel d:

Failure to supply the docunments and materials which
are only casually or passingly referred to in the course of
narration of the facts in the grounds of detention and are
not relied upon 'by ‘the detaining authority in nmaking
detention order, held, would not render the detention
illegal.

Next he relied —on Abdul Sathar Ibrahim Mnik Vs.
Union of India and Os. 1992 (1) SCC1. This is a case
under COFEPCSA, where detenu was already in jail. The
guestion was whether the bail application mnade by the
detenu, and an order of its rejection, if not placed before
the detaining authority, what would have its effect. It was
held, it would not anpunt to the suppression of /relevant
material on the facts of this case as the ‘detaining
authority was aware of the actual custody of the detenu. It
also held non- supply of the said two docunents “to the
detenu woul d al so not vitiate the detention order since they
were only referred to and not relied on by the detaining
authority. This Court held:

In the instant case, the fact are different. [In the
counter affidavit it is <clearly stated that the bai
application and the order refusing bail were not there

before the sponsoring authority. Therefore, they were not
pl aced before the detaining authority. The grounds do not
di scl ose that the detaining authority had relied upon any of
these two docunments. On the other hand as al ready noted the
detaining authority nentioned in the grounds that it was
aware that the detenu was in custody but there is ‘every
i kelihood of his being released on bail. This itself shows
t hat these docunents were not before the authority.
Therefore it cannot be said that the docunents referred to
and relied wupon in the grounds were not supplied to the
detenu..lt is not necessary to refer to in detail wvarious

decisions of this Court wherein it has been clearly laid
down that the docunents referred to or relied upon in the
grounds of detention only are to be supplied.

It wll therefore be seen that failure to supply each
and every docunent merely referred to and not relied upon
will not amount to infringenent of the rights guaranteed
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under Article 22(5) of the Constitution. W may of course
add that whether it has also formed the material for
arriving at the subjective satisfaction, depends upon the
facts and grounds in each case. |In the instant case we are
satisfied that these two documents were not placed before
the detaining authority nor they were referred to or relied
upon.

Next reliance is on Mhd. Shakeel Wahid Ahnmed Vs.
State of Maharashtra and Ors. 1983 (2) SCC 392. This was a
case, where this Court approved non-placenent of the order
passed by the Advisory Board of another detenu detained
under an identical ground, in the same transaction to have
any affect in the passing of a detention order against the
other detenu. But this does not nean that non-placenent of
rel evant docunments in a case would al so have no effect. In
fact, it is-not necessary to place any docunents which is
being relied for another detenu even in an identical case
but when the sponsoring authority places any such docunent
of another co- detenu, which is likely to prejudice the mnind
of the detaining authority and do not place the other
docunent which inherently co-relates such document then in
this context such/a docunent becone rel evant which may have
effect on the subjective satisfaction of the detaining
aut hority.

Havi ng considered the subnission for the  respondent,
so far the case of Unmu Sal eema (Supra) and Abdul Sat har
(Supra), they were cases of non-supply of such docunents
which were only casually or passingly referred in the course
of narration of facts but were not relied upon by the
detaining authority in making the detention order. ' The |aw
on this subject is well ‘settled that it is only the
docunents referred to in the ground of detention and relied
upon by the detaining authority, ‘are to be supplied to the
detenu and not what was casually and passingly referred
t herein. The facts in the present case are different about
which, we shall be referring it in detail later. This is
sufficed to say, the reference of the confessional statenent
of the two co-accused was not nade nerely by way of the
narration of facts or casually. The question raisedin the
present case is, whether sponsoring authority was right in
placing the confessional statements of the said two co-
accused, which were docunments in their detention proceedi ngs
and, if placed, whether non placing of the retraction made
by the said two accused which inherently co-relates the
confessional statenment, before the detaining  authority,
affects the subjective satisfaction of the det ai ni ng
aut hority. The non-supply of any rel evant docunents to the
detenu effects his right to make his representati on hence is
violative of Article 22(5) of the Constitution of ' India.
But for the present, we are in this case considering a stage
earlier, 1i.e., what should and what should not be placed
before the sponsoring authority and consequentially on the
facts of the present case the non-placenent of t he
retraction does or does it not effect the subjective
satisfaction of the detaining authority. Hence the said two
decisions, on the facts of this case under consideration are
not rel evant.

Next reliance is in the case of Rajappa Neel akantan
Vs. State of T.N. & Ors. ,2000 (2) SCALE 642. This case
refers to the non-placenent of a document which was rel evant
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in the proceeding of another detenu. In that case what was
not placed was the records of the proceedings of the co-
detenu who was the co-traveller. The subm ssion was, had
those records being placed, the detaining authority would
have cone to a different conclusion. The Court held

We cannot appreciate the said contention for two
reasons. First is that the detention order in respect of
the present petitioner should be based principally on the
facts centred on what he had done in collaboration with his
co- traveller. In other words, if the detention order and
the connected records relating to the co-traveller were to
be placed before the detaining authority there could
possibly be an apprehension that the detaining authority
would be biased against the petitioner because of the
various allegations contained therein. Second is that the
detai ning authority cannot be said to be totally ignorant of
the fact  that Radhakrishnan Prabhakaran was al so detai ned
under 'a separate order, for, the aforesaid detention order
agai nst . ‘Radhakri-shnan Prabhakaran was passed by the sane
detaining authority just six days prior to the inpugned
detention order. So we do not see nuch force in the said
ground rai sed now.

This decision strongly states that the detention order
of the petitioner should be based principally on the facts
centered round the facts of his case not on the fact and
proceedi ngs of the other co-traveller. |In fact, placing the
record of the other co-traveller, if was nade, there
possible could be an apprehension that the ‘detaining
authority would be biased by what is said against the
petitioner in those proceedings. The Court alternatively
al so holds that the detaining authority cannot be said to be
totally ignorant about the detention of the co-traveller
under a separate order as the sane detaining authority
passed the order just six days prior to the /inpugned
detention order. It is the observation of the later portion
of the said quotation on which strong reliance is made for
anot her part of his subm ssion, viz., even if not placed, as
in the present case, as detaining authority was the same he
was aware of that fact so no prejudice in formation of his
opinion could be said to have been caused because of its
non-placenent. So far to this later part, the facts of this
case are distinguishable fromour case as the difference of
time between the two detention orders in the reported case
was only six days, while in the present case it is nmore than
five nonths.

Reverting to the facts of this case as we have
observed above, it cannot be said that reference  of the
confessional statenent of the co-accused was nade either in
a causal way or by way of narration of facts. W find in
the grounds of detention, not only there is reference of the
two co-accused persons but the confessional statenments  of
both the said two co-accused were exhaustively recorded in
the grounds of detention. W are quoting hereunder the part
of the confessional statement nade by both of the said two
co-accused which forned part of the grounds of detention
which reveals for itself, whether it was referred casually
or as a narration of fact. The confessional statement as
recorded of one of the co-accused Thiru Prabakaran is:

Thiru Prabakaran in his voluntary statenment dated
3.6.99 inter alia stated that during the course of his job




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 13

at Selection Air Travels, Chennai he came into contact with
Thiru Saravanan; that Thiru Saravanan used to send persons
often to Singapore and at tines he hinself used to visit
Si ngapore; that about back Thiru Saravanan enquired whet her
he could go to Singapore and whether he was habituated in
taking capsul es; that on enquiry by him Thiru Saravanan
infornmed that foreign currency would be made into snal
capsule formand covered with condom which had to be taken
to Singapore by swallowi ng the sane and handed over to the
person naned by Thiru Saravanan and for which Thiru
Saravanan would give himRs.8,000/-; that Thiru Saravanan
i nformed himthat he woul d send another person with him who
would explain everything to him that according to Thiru
Sar avanans plan, Abbas nmet himon 2.6.99 at his office and
took himto a roomin Burka Lodge where Abbas taught him as
to how to swallow each capsule by taking Fanta and Thiru
Abbas al so swal | owed capsul es along with him that at that
time Thiru Abbas gave hima pair of chappals informng him
that the sane were given by Thiru Saravanan and asked himto
put themon and that foreign currencies were kept conceal ed
in them _that earlier Thiru Saravanan had gi ven noney for
purchase of new pant and shirts as he was going for the
first time to Singapore and further he would give new
chappals wherein you were going to keep concealed some
foreign currency notes and woul d reach the chappal s t hrough
Thiru Abbas and that whenever Thiru Saravanan visited
Chennai, he used to stay at Victory Mansion-at Triplicane;
that Thiru Saravanan did not have any other address at
Chennai and he al so did not know his Trichy address or your
Trichy tel ephone nunber:

Similarly, the confessional statement recorded of the
other co- accused, nanely, Thiru Mhaned |brahim Abbas
referred to in the ground of detention is also quoted
her eunder :

Thiru Mhamed |brahim Abbas in his statenent ~dated
4.6.99 stated inter alia that he used to visit Singapore and
bring in goods for sale at Chennai; that he visited
Si ngapore twice in May; that on the second occasi on when he
was staying in Chennai, waiting to receive the sale proceeds
of the goods sold by him he net Thiru Kader of Colonbo  at
the Mannady Modsque when he introduced Thiru Saravanan to
hi m that Thiru Saravanan told himthat he would give a
chance for visiting Singapore, Rs. 5,000 can be earned in a
journey for a day or two and Thiru Saravanan would inform
him the date of his journey to Singapore through the /said
Thiru Kader; that accordingly at the time of the /third
visit, when he contacted Thiru Kader on tel ephone; he asked
him to book his tickets for journey from Chennai to
Si ngapore on 2.6.99 and from Si ngapore to Chennai on 4.6.99
and to neet Thiru Saravanan at entrance of Burka Lodge  at
Mannady at 5.00 a.m on 2.6.99 when he would be waiting
there; that accordingly he nmet Thiru Saravanan and he took
him to a roomin that | odge where he had kept two big Fanta
bottles and capsul es containing foreign currency and taught
him to swallow the said capsules; that as he was hesitant,
Thiru Saravanan encouraged himsaying that as he was well
built, he could swallow the capsules; that Thiru Saravanan
also informed that Thiru Prabakaran of Kurinji Travels al so
was to go wth himand asked himto give 50 capsules to
Thiru Prabakaran for himto swallow that Thiru Saravanan
also further infornmed himthat he was having a pair of
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chappals and asked himto give themto Thiru Prabakaran and
ask him to wear; that Thiru Saravanan asked him to

i medi ately fetch Thiru Prabakaran in an auto, swallow the
capsules and reach the airport in tine and gave noney for
expenses, that Thiru Saravanan also inforned him that at
Si ngapore Airport a person would identity both of them by
their pants and shirts and to whom both of them have to hand
over the capsules and the chappals containing foreign
currency; that the officers showed hima photo al bum sayi ng
that the said albumbelong to the fanmily olf Tnmt. Renuka of
Triplicane and that he identified Thiru P. Saravanan inn
two of the photographs and singed on them and informed that
he did not know Thiru Saravanans address.

The follow ng paragraph which is ground (1) {xvi} of
the detention shows the |ink of the petitioner with the said
two co-accused and i nference adversely is drawn agai nst the
detenu based on their confessional statements which is
apparent by the use of the followi ng words, in the manner
as set out above, which is quoted hereunder

by investing and arranging to send out of India the
aforesaid foreign' exchange through Tvl. Prabakaran and
Moharmed |brahim Abbas in the nanner as set out above, you
have acted in a nmanner prejudicial to the conservation of
forei gn exchange. {Enphasis suppli ed}

Finally, in para 4 of the grounds of detention it is
recorded: -

While arriving at the subjective satisfaction to
detain you under Conservation  of Foreign Exchange and
Prevention of Srmuggling Activities Act, 1974, the State
Governnment have taken into consideration all the facts and
materials referred to and relied upon in these grounds
menti oned above and also the statements, mahazars, etc.
acconpanyi ng thereto.

Thus para 4 of the grounds of detention | eaves no room
of doubt and nmkes it absolutely clear that the State
CGovernment have taken into consideration and relied upon
all the facts and material referred to in the ground of
detention nmentioned above. Wen the ground. of ~ detention
itself records that State CGovernment has (taken .into
consideration and relied upon what is stated in - these
grounds, which includes the confessional statement of the
two co- accused persons, then it cannot be submitted, in
passing the order of detention, the detaining authority has
not relied on the sane. Hence the sponsoring authority has
pl aced the confessional statements and the det ai ni_ng
authority had relied upon the sane. Thus, on the facts  of
this case the above decisions woul d have no application

There can be no doubt, it was not necessary, while
considering the case of the petitioner-detenu, to place al
or any of the document which is relevant relied in the
proceedings of a co-accused, but where the sponsoring
authority opts out of his own volition to place any docunent
of the other co- detenu, not nerely as a narration of fact
but reiterating in details the confession made by him then
it cannot be said it would not prejudice the case of the
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det enu. If this has been done it was incumbent for the
sponsoring authority to have placed their retraction also.
As held in Rajappa Neel akantan case (supra), the placenent
of document of other co-accused nay prejudices the case of
the petitioner. 1In the first place the sane should not have
been placed, but if placed, the confessional statement and
the retraction, both constituting a conposite relevant fact

both should have been placed. |If any one of the two
docunents alone is placed, without the other, it would
af f ect the subjective satisfaction of the det ai ni ng
aut hority. VWhat was the necessity of reproducing the

details of the confessional statement of another co-accused
in the present case? |If the sponsoring authority woul d not
have placed this then possibly no | egal grievance could have
been nmde by the detenu. But once the sponsoring authority
havi ng chosen to pl ace the confessional statement, then it
was incunbent on- it to place the retraction also nmade by
them I'n our considered opinion, its non-placenent affects
the subjective satisfaction of the detaining authority.
This Court has time and again |aid down that sponsoring
aut hority shoul'd place all the rel evant docunents before the
detaining authority. I't should not wthhold any such
docunent based on his-own opinion. Al docunents, which are
rel evant, which have bearing on the issue, which are likely
to affect the nmind of the detaining authority should be
pl aced before him /O course a docunent which has no 1link
with the issue cannot be construed as rel evant.

So far the submssion that detaining authority in both
being the same, presunption should be drawn that he was
aware of the retraction and-its non- placenment would not
affect his subjective satisfaction cannot- be accepted,
specially, firstly, where the difference between ‘the two
orders being nore than five nonths and secondly 'such a
conjectural possibility should not be drawn in a preventive

detention cases. It is difficult for any authority to
remenber each and every docunment ‘which were on the file of
the other co- detenu before passing the detention order. It

woul d be too dangerous a proposition to accept to infer that
he would have known it, specially when thereis a gap of
nore than five nmonths and where no such affidavit is filed
by the detaining authority. How can another person speak
about the mnd of another person. So we have no hesitation

to reject the sane. In this context, alternative subnission
for the petitioner is, in case he renenbered the retraction
and this being relevant document in arriving at the

subj ective satisfaction, then it was the duty of the
respondent authority to have supplied its copy to the detenu

which has not been done in the present case. For all the
af oresai d reasons we have no hesitation to hold the inpugned
detention order suffers frompatent illegality.

Lastly, submission on behalf of the State is on the
principle of severability based on Section 5A, which is
qguot ed her eunder

5A. Grounds of detention severable.- Were a person
has been detained in pursuance of an order of detention
under sub-section (1) of Section 3 which has been nade on
two or nore grounds, such order of detention shall be deened
to have been made separately on each of such grounds and
accordingly

(a) such order shall not be deened to be invalid or
i noperative nerely because one or some of the grounds is or
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are (i) vague, (ii) non-existent, (iii) not relevant, (iv)
not connected or not proxinately connected with such person
or (v) invalid for any other reason whatsoever,

and it is not therefore possible to hold that the
CGovernment or officer making such order would have satisfied
as provided in sub-section (1) of Section 3 with reference
to the renaining ground or grounds and nmade the order of
det enti on;

(b) the Government or officer nmaking the order of
detention shall be deened to have made the order of
detention wunder the3 said sub-section (1) after being
satisfied as provided in that sub-section with reference to
the remaini ng ground or grounds.

This stipul ates when detention order is based on two
or nore grounds then such order of detention shall be deened
to have ' been made separately. Thus such detention order
shall not be deened to beinvalid on the ground that one of
such grounds is vague, non-existent, not relevant or not
proxi mat el y connect ed.

Reliance is placed on Prakash  Chandra Mehta Vs.
Conmi ssioner and | Secretary, Governnment of Kerala & Os.,
1985 (Suppl.) SCC 144. This was a case where retraction of
conf ession made by the detenu not referred to in the grounds
of detention. Thi s court in view of Section 5A held that
detention order should not vitiate on the ground of
non-application of mnd if subjective satisfaction arrived
at on the basis of other independent objective factors
enunerated in the grounds. The Court held:

If even ignoring the facts stated in the confession
by the detenu the inference can(still be drawn from other
i ndependent and objective facts nentioned in the  grounds,
then the order of detention cannot be chall enged nerely by
the rejection of the inference drawn from confession. In
the present case the authorities canme to the conclusion that
the detenus were engaged in smuggling relying on severa
factors viz., the search and seizure in detenus room and
recovery of gold biscuits, the detenus failure to explain
the inportation of those gold biscuits, the secretive manner
in which the gold biscuits were kept, the connection wth
various dealers and the statements of the enpl oyees of the
dealers that the detenus used to come with gold bars etc.
These materials were in addition to the statenments and
confessions made by the detenus under Section 108 of the
Custonms Act. So even if those statenents which were
retracted as such could not be taken into consideration
there are other facts independent of the confessiona
statement as mentioned hereinbefore which can reasonably
lead to the satisfaction that the authorities have cone to.
In view of Section 5-A of the COFEPOCSA Act there was
sufficient material to sustain other grounds of detention
even if the retraction of confession was not considered by
the authorities.

Next reliance is on Madan Lal Anand Vs. Uni on of
India & Os., 1990 (1) SCC 81. This case also is wth
reference to non-placenent of retraction and with reference
to Section 5A and relying on the Prakash Chandras case
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(supra) hel d:

In the instant case, even assuning that the ground
relating to the confessional statenent made by the detenu
under Section 108 of the Customs Act was an inadnissible
ground as the subsequent retraction of the confessiona
statement was not considered by the detaining authority,
still then that woul d not make the detention order bad, for
in the viewof this Court, such order of detention shall be
deenmed to have been nade separately on each of such grounds.
Therefore, even excluding the inadm ssible ground, the order
of detention can be justified. The H gh Court has also
overruled the contention of the detenu in this regard and,
in our opinion, rightly.

Learned counsel for the petitioner on the other hand
pl aces ~reliance  on ~Hosbhi arpur | mprovenent  Trust Vs.
President, Land Acquisition Tribunal & Os., 1990 (2) SCC
625 (P. . 633). This Court held:

M. Dal veer Bhandari relying on Section 5-A of the

Act urged that the order of detention should not be deened
to be invalid or inoperative nerely on the ground that sone
extraneous naterials were placed before the detaining
authority since those all eged extraneous materials have no
bearing on the validity of this inpugned order which can be
sustained on the material set out in the grounds of
detention itself Placing reliance on decision of this Court
in Prakash Chandra Mehta v. — Comm ssioner and  Secretary,
CGovernment of Kerala (1985 Suppl. SCC144) wherein it has
been observed that the grounds under Article 22 (5) of the
Constitution do not nean nere factual inferences but, nmean
factual inferences plus factual material subnmitted that in
the present case the factual material set out in the grounds
of detention alone led to the passing of the order with a
view to preventing the detenu fromacting in any nmanner
prejudicial to the nmintenance of public order. W are
unable to see any force in the above subnission. What
Section 5-A provides is that where there are two or nore
grounds covering various activities of the detenu, -each
activity is a separate ground by itself and if one of the
ground is vague, non-existent, not relevant, not connected
or not proximately connected with such person or-invalid for
any other reason whatsoever, then that will not vitiate the
order of detention.

This case considered the aforesaid decisions relied on
behal f of the State.

Firstly, we find the question of severability  ‘under
Section 5-A has not been raised by the State in any of the
counter affidavit, but even otherwise it is not applicable
on the facts of the present case. Section 5A applies where
the detention is based on nmore than one ground, not where it
is based on single ground. Same is also decision of this
Court in unreported decision of Crimnal Appeal No. 1790 of
1996, Prem Prakash Vs. Union of India & Ors. decided on
7th October, 1996 relying on K. Satyanarayan Subudhi Vs.
Union of India & Os., 1991 (Suppl. 2) SCC 153. Com ng
back to the present case we find really it is a case of one
conposite ground. The different numbers of the ground of
detention are only paragraphs narrating the facts with the
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details of the docurment which is being relied but factually,
the detention order is based on one ground, which is
revealed by Gound 1 {xvi} of the ground of detention which
we have already quoted hereinbefore. Thus on the facts of
this case Section 5A has no application in the present case.

For all the aforesaid reasons and for the findings we
have recorded, we hold that the inmpugned detention order

dated 23rd Decenber, 1999, suffers frompatent illegality
and thus cannot be sustained. Accordingly, the sane is
guashed and petitioner is ordered to be set at liberty

forthwith wunless wanted in connection with sone other case.
Wit Petition is allowed no costs.




