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ACT:

Constitution of India 1950.

Articles 136, 142-Special Leave Petition-lnvolving tenancy
of property-petition dismssed-Interlocutory application by
third party after 12 years alleging title to said property
and fraud in transaction relating thereto-Held application
cannot be entertained in exercise of powers  either under
Article 136 or Article 142 or under Section, 47 C. P.C in
di sposed of Special Leave Petition.

HEADNOTE

Fat her of respondents no.1 and 2 was the owner of the plot
in dispute and respondent no.3/was the tenant /therein
Respondents no.1 and 2, after the death of their father
obtained a decree for eviction against respondent no./3. In
t he execution proceedings the petitioners (in S. L. P
No. 4925/ 77) intervened contending that they had  purchased
the business along with interest in the property in dispute
from respondent no.3. They filed a declaratory suit for
bei ng declared tenant in the said property. Thei r
application for interiminjunction to restrain respondents 1
and 2 from executing the decree was rejected and the
revision thereupon was also dism ssed by the Hgh Court.
Their special |eave petition was dismssed on | 13.12.1977.
However, respondents no. 1 and 2 agreed not to execute the
decree before 1.1.1980 on the undertakings to be given by
the petitioners and respondent no. 3. Later, an application
was riled for declaring the order dated 13.12.1977 as
conplied with inasnuch as the petitioners and respondent
no.3 had handed over the possession of the property to
Respondents no.1 and 2. It was also stated that a fresh
tenancy had been granted in favour of the petitioners wth
effect from25.6.1978. As no objection was riled, the prayer
was allowed by this Court’s order dated 11.12.1978.

Anot her conpany (the applicant conpany) riled t he
Interlocutory Application on 23.1.1990 in the dismssed
S.L.P. no0.4925/77 stating that the property in dispute
bel onged to a private limted conpany of which respon
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dents no.1 and 2 were the only directors; that by an
agreement of sale dated 31.7.1979 the applicant conpany
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purchased 100% shares of the conpany of respondents no.1 and
2 and took over the entire estates of the said conpany. It
was contended that the property in dispute being the
property of the conpany, shares of which were purchased by
the applicant company, respondents 1 & 2 had no right and
aut hority to create fresh tenancy in favour of the
petitioners on 25.6.1978; that respondents no.1 and 2
practiced a fraud upon this Court in obtaining the order
dated 11.12.1978 be making a fal se representation that they
were owners of the property in dispute. It was prayed inter
alia that the applicant-conpany be inpl eaded as respondent
no.4 1In S.L.P. No. 4925/77, the order. dated 11.12.1978 be
recalled and an order of inquiry about the fraud practiced
upon this Court be made.

This Court by its order dated 2.4.1990 directed the High
Court to decide the question of title to the property In
di spute and submit Its findings to this Court. The High
Court held that the property in dispute belonged to
respondent's no.1 and 2 and the applicant conmpany was not the
owner . The applicant conpany filed objections to the
findings recorded by the H gh Court and the petitioners
riled a counter to applicant’s objections.

The petitioners raised a prelimnary objection to the
mai ntai nability of ~the application (1. . & No.1 of 1990)
cont endi ng that /'the interlocutory application In the
di sm ssed special |eave petition could not be filed by the
appl i cant conpany under any provision of |aw after a |apse
of nore than 12 years; that besides the |ease dated
25.6. 1978 never being the subject matter of any proceedi ngs,
the applicant conpany was never -a party to the suit or the
proceedi ngs arising out of it -and giving rise to the specia
| eave petition.

The applicant conmpany contended that the application was
mai nt ai nabl e under Section 47 C P.C and/or wunder Articles
136 and 142 of the Constitution inasmuch this Court has
appel late powers from every decision of every Court or
Tribunal and Article 142 gives power to this Court to do
justice In any cause or natter raised even in a specia
| eave petition already disposed of-, that the ~petitioners
having not filed any revi ew application against the order
dated 2.4.1990 were bound by the principles of acquiescence,
wai ver and estoppel; that the order dated 2.4.1990  had
becomre final and it would cause Irreparable injury to the
applicant conpany if that order was recall ed.

613
Di smissing the interlocutory application, this Court,
HELD: 1.1. The question of title to or fraud in any

transaction in respect of an i mopvable property raised. for
the first tine by a third party by way of an interlocutory
application in a disposed of special |eave petition, can not
be gone into by this Court either in exercise of its power
under article 136 or Article 142 of the Constitution or
under Section 47 of the Code of G vil Procedure. [p p. 625
C-D;, 626 F; 627 E

1.2. The interlocutory application riled by the applicant
conpany on 23.1.1990 in the special |eave petition
di smissed as | ong ago as 12 years, was totally m sconceived
and there was no provision under which the sane could have
been entertained by this Court. Controversy regarding title
to the property or the question of alleged fraud had no
rel evance even renptely with the question raised in the
speci al | eave petition. According to t he appl i cant
conpany’s own case, they had nmade an agreenent of purchasing
100% shares of the private limted conmpany of respondents
no.1l and 2 on 31.7.1979 and thereafter the applicant conpany
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took over the entire assets. Thus the applicant conpany
cannot be said to have anything to do with the two orders
passed by this Court on 13.12.1977 and 11.12.1978 nor could
it be regarded as one in any way adversely affected by the
agreement dated 25.6.1978 of new tenancy as till then It had
not taken any steps of purchasing the said shares. [pp. 625
B-C, 626 A-D

Uni on Carbide Corporation and Gthers v. Union of India and
Q hers, [1991] 4 S.C.C. 584; inapplicable.

2.1. The orders dated 2.4.1990 neither decided any issue
finally nor did it grant inplement prayed by the applicant
conpany nor can the order be considered as binding or
operative as res judicata or otherwise. The order appears
to have been passed under a clear m sconception that it wll
aid the final decision on the application. There was no
proceedi ng pending at all before this Court in respect of
the special |eave petition, in which the application could
have been riled after a |lapse of 12 years. [pp. 625 DF
627E- F]

Sat yadhyan ~Ghosal & Os. v. Sm_ Deorajin Debi & Anr.
[1960] 3 S.C'R 590 and Y.B. Patil & Os. v. Y.L Pati
[1977] 1 S.C.R 320, distinguish.

Arjun Singh v. Mhindra Kumar & Ors., [1964] 5 S.C R 947,
referred to.

614

2.2. There |Is no question of any acquiescence, waiver or
estoppel against @ a party where the error is comritted by
this Court itself This Court is under a bounden duty to
correct its own mstake. [p. 626 F]

2.3. Accordingly, the entire proceedings inthe H gh Court
i ncludi ng the findings recorded on the question-of title are
non est and not binding on any of the parties concerned. [p
627 G

3. So far as the question of rendering justice in a  civi
litigation is concerned, it can only be known after the
final culmnation of such litigation and the party

succeedi ng can be adequately conpensated by way of costs.
[627 C-D

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Interlocutory Application
No. 1 of 1990.

I N

Speci al Leave Petition No.4925 of 1977.

From the Judgment and Order dated 13.10.1977 of the Bonbay
Hi gh Court in Special Civil Application No.742 of 1977.

Ram Jethmal ani, S.K. Dhol akia, P. Chidanbaram . Ms. ~ Bina,
P.H  Parekh, A L. Pandya, Ms Seita Vaidyalingam M. R na
Agarwal , Anant Palli, Atul Sharma and E.C. Agarwal -for the
appearing parties.

The Judgrment of the Court was delivered by

KASLIWAL, J. A Plot of land neasuring 2000 sqg. yards
situated at Syani Road Bonbay is the subject matter of this
l[itigation. One part of the case is that the above property
bel onged to Chitnanlal D. Parikh. He executed a wll on
20.10.1952 in favour of his mnor sons Prakash Chinanla

Pari kh and Pankaj Chi manlal Parikh (hereinafter referred to
as respondent Nos.1l and 2). Chimanlal D. Parikh died on
5.12.1952. Devidayal Rolling and Refineries Pvt. Ltd.
(hereinafter referred to as respondent No.3) was in
occupation of the said property as a tenant. Snt. Mayadevi

wi dow of Chimanlal D. Parikh and executors nanmed in the wll

dated 20th October, 1952 acting on behalf of respondent
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Nos.1 and 2 filed a suit No.344 of 1958 for eviction against
respondent No.3 in the Bonbay H gh Court. On 31.10.1961 a
consent decree for eviction was passed in the above suit
with
615
the condition that-the decree shall not be executed for a
period of 12 years i.e. upto 31.10.1973. The respondent
Nos.1l and 2 in order to execute the said decree subnmitted an
application wunder Oder 21 rule 16 and Order 21 rule 22
C.P.C in the Bonmbay Hi gh Court. The said applications were
allowed and respondent Nos.1 and 2 were substituted as
decree holders by an order of the H gh Court dat ed
10. 12. 1973. Ms Devidayal Rolling MIls (hereinafter
referred to as "the petitioners") appeared in the execution
proceedi ngs and contended ‘that they had purchased the
busi ness along with interest in the disputed property from
Devidayal Rolling and Refineries Private Limted, t he
respondent. No. 3. The petitioners also filed a declaratory
suit in January, 1974 in the Snmall Causes Court at Bonbay
for being declared as tenants in the above property. The
petitioners also filed an interlocutory application for
restraining the respondent Nos.1 and 2 from executing the
decree for eviction. ~The respondent Nos.1l and 2 denied any
tenancy having been created in favour of the petitioners.
The Smal | Causes Court rejected the grant of any injunction
in favour of the petitioners and a revision filed against
the said order was al so dismissed by the H gh Court. The
petitioners then filed a Special Leave Petition No.4925 of
1977 in this Court, after the disposal of which, the present
interimapplication No.1 has been fil ed.
A Bench of three Judges of this Court on  13.12.1977
di smssed the Special Leave Petition but respondent Nos.1
and 2 agreed not to execute the decree before 1st ‘January,
1980 on an usual undertaking to be given'by the petitioners
as well as respondent No.3. The order dated 13.12.1977
having an inportant bearing in the case is reproduced as
under : -
UPON hearing counsel, the Court passed the follow ng,
ORDER
" Speci al Leave Peti tion is di-smi ssed.
However, Respondents 1 .and 2 agree not to
execute the decree before the 1st of January,
1980, on the undertaking given by M. Narinman
on behalf of the petitioners and respondent
No. 3 that the petitioners and respondent~ No. 3
shal I hand over vacant and peaceful possession
of the premi ses to respondents .1 and 2 on or
before the said date. The petitioners. and
respondent 3 further undertake that they /wll
not raise
616
any contention hereafter that they were or are
in possession of the premses either as
licensee or tenants of respondents 1 and 2
under the unanmended or the amended Rent Act.
Arrears of conmpensation according to t he
consent decree shall be paid within four weeks
from today and further conpensation shall be
paid before the 10th of every nmonth at the
rate of Rs.4000 per nonth. Al other terns of
t he consent decree  wll remain. The
petitioner and respondent No.3 shall file
through their Managing Director an affidavit
in ternms of this order, within tw weeks".
In pursuance to the above order, undertakings were filed on
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15.1-2.1977. Subsequently an application C.MP. No.18403 of
1978 was submitted on 8.8.1978 to the effect that after the
filing of the undertakings the petitioners and respondent
No. 3 had handed over peaceful and vacant possession of the
prem ses of respondent Nos.1 and 2 on 25th June, 1978. It
was further submtted that on 25th June, 1978 itself a fresh
tenancy had been granted by respondent Nos.1l and 2 in favour
of the petitioners. A copy of the agreenent granting fresh
tenancy was also filed along with the application. The
above application was filed in view of the fresh agreenent
of tenancy warranting the obtaining of discharge of the
undertaking filed before this Court. The follow ng prayer
was nmade in the said application:
(a) That it nmay be declared and recorded
that the petitioners and respondent No.3 have
duly conmplied with the order of this Hon' ble
Court” dated 13th December, 1977 Exh. A
hereto -and the undertakings recorded in the
said ~order as well as the undertakings given
by ~Kewal Kishan Agarwal and Bankey Ki shan
Agar wal in their affidavits dat ed 15t h
Decenber, 1977,
(b) That the petitioners, respondent No. 3,
the said Kewal Kishan Agarwal and the said
Bankey Kishan Agarwal be relieved on their
respective undertaking given by themto this
Hon’ bl e Court and recorded in-the said order
dated 13th Decenber, 1977 Ex. "A hereto and
the said affidavits of Kewal Kishan Agarwa
and Bankey Ki shan Agarwal dated 15th Decenber,
1977 and
617
(c) for such further-and other reliefs as
the nature and circunstances of the case nay,
require for which act of kindness as the
petitioners have in-duty bound shall  ever
pray.
The above application canme up for consi derati on on
11.12.1978 and was di sposed of by the follow ng order
UPON hearing counsel, the Court passed the
foll owi ng order:
The other side has no objection. Oder made
as prayed for’.
Thi s concl udes one part of the case.
Second part of the case is that after a | apse of nearly 12
years of disposal of the Special Leave Petition the above
I[.A. No.1 of 1990 has been filed on 23.1.1990 by one Juga

Ki shore Gupta and for convenience we shall | hereinafter
nmention this application as having been filed by /'the
applicant conpany’. It has been subnitted on behal f of the

applicant conpany that originally Chimanlal D. Parikh was
the sole proprietor of a firmMs Jayant Metal Mnufacturing
Conpany (in short "JVMMC ). On 21.11.1952 the said Chinmanla
D. Parikh converted it into a partnership firm of hinself
and hi s Mayadevi .

Chimanl al D. Parikh died on 5.12.1952. On 22.10.1963 a deed
of partnership was nade between Mayadevi and her sons,
respondents Nos.1l and 2. The busi ness of JMMC was taken over
and continued by this partnership firm On 7.12.1966
Mayadevi retired from the above partnership firm and
respondent Nos.1l and 2 alone continued as partners. On
13.12.1971 a private limted conpany was incorporated of
whi ch the respondent Nos.1l and 2 alone were the directors.
On 1.9.1973 this private l[imted conpany also becanme a
partner in the partnership firmof JMMC of which respondent
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Nos.1 and 2 were the only partners. By an agreenent of sale
dated 31.7.1979 the applicant company purchased 100% shares
of the private limted conpany of respondent Nos.1l and 2.
After the aforesaid agreement Jugal Kishore Gupta on behalf
of the applicant conpany al so took over the entire-assets of
the conpany of respondent Nos.1 and 2 on 23.4.1980.1t has
been further submtted on behalf of the applicant conpany
618
that the disputed property had becone the property of the
private limted conpany floated by respondent Nos.1l and 2 in
1971 and respondent Nos.1 and 2 had no right to deal wth
the property in their individual capacity. They had so
right and authority to create a fresh tenancy in favour of
the petitioners on 25.6.1978 and they practised a fraud
before this Hon ble Court in obtaining the order dated
11.12.1978 by nmking a deliberate and intentional false
m srepresentation that they were owners of the property in
di spute and had a right to create fresh tenancy in favour of
the petitioners intheir individual capacity. It has been
further submtted that the applicant conpany cane to know of
the above facts only after the advocate for the applicant.
made inspection of papers on 20th January, 1990. In the
above circunstances the applicant conmpany has filed the I.A
No.1 and has nade the follow ng prayers.:
The Court mmy be pleased to
(a) direct that the applicant be inpleaded
as respondent No.4 in the -Special Leave
Petition No.4925 of 1977;
(b) order an _enquiry about t he fraud
practiced by t he petitioner and the
respondents upon this Hon' ble Court and about
any other point or points on which this
Hon' bl e Court deens fit to order an enquiry;
(c) clarify that the Undertakings given by
the petitioner —_and respondent No.3 was to
hand-over the possession to respondent Nos.1
and 2 for and on behalf of the applicant as
its Directors;
(d) take action against the petitioner and
respondent Nos. 1 and 3 for perjury;
(e) vacate the order dated 11th - Decenber,
1978 inasnuch as respondent Nos.1 and 2 were
not conpetent to enter into Tenancy Agreenent
dated 25th June, 1978 <creating tenancy  in
favour of the petitioner;
(f) direct the petitioner —and respondent
No.3 to forthwi th handover vacant and peacefu
possessi on of the suit premses to the
applicant; and
619
(9) pass such other and further “order or
orders as this Hon’ble Court may deemfit and
proper in the circunmstances of the case.
This application cane up for consideration before this Court
and the follow ng order was passed on 2. 4.1990:
"After hearing |earned counsel for t he
parties, we find that in the present
proceedings it is difficult to decide the
guestion of title to the disputed property
whi ch includes an approxi mate area of 2000

yds. of Plot No.581 Part and 582 Part in TPS
Scheme 1V, Mahim Bonbay, at present in the
possession of Ms Devidayal Rolling MIls who
are claimng to be protected tenants, under

sq
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the Rent Act. Title to this property is being
claimed by Ms Jayant Metal Manufacturing
Conpany Private Ltd., as well as by Ms
Prakash Chimanlal Parikh & Pankaj Chinmanla
Pari kh fromwhom M s Devidayal Rolling MIlls

are claimng to be tenants. Si nce this
deputed question cannot be decided in the
pr esent proceedings we remt t he i ssue

relating to the title to the aforesai d
property to the H gh Court, Bonmbay wth a
direction that the question of tide wll be
deci ded after given opportunity to the parties
concerned to file affidavits, discovery and

| eadi ng evidence, etc. After hearing the
parties _and exam ning the w tnesses the Hgh
Court will ~record findings and forward the
same- to this Court for further orders. The

findings may be remitted to this Court wthin
six nonths. After the report is submtted to
this Court the parties are free to file
obj ecti ons, if any, within three weeks
thereof. Thereafter the matter will be listed
for further orders"”.
In conpliance of the aforesaid order of this, Court the Hi gh
Court franed the followi ng two issues:
(1) whet her the property adnmeasuring appr ox.
2000 sg. yds. of plot No.581 (pt) & polt
No. 582 (pt) of TPS IV, Mahim Division, Bomrbay
bel ongs 't o Prakash Chi manl al Pari kh and Pankaj
Chi manl al - Pari kh?
620
(2) whether Ms Jayant Metal Manufacturing Co.
Pvt.

Ltd. are owners of the property mentioned in |Issue no.1?

The High Court after discussing the entire evi dence,
recorded the finding on issue No.1in the affirmative and
that of issue No.2 in the negative. As a result of the
above findings, the Hi gh Court has held that the  property
adneasuri ng approxi mately 2000 sq. yds. belonged to Prakash
Chimanl al Parikh and Pankaj Chinanlal  Parikh (respondent
Nos.1 and 2) and that Ms JMMC Pvt. Ltd. (the  applicant
conpany) were not the owners. The Hi gh Court has sent the
report dated 13-14-16-17.8.1991. The applicant conpany has
filed objections on 29.10.1991 to the findings recorded by
the Hi gh Court and the petitioners have filed a counter on
23.11.1991 to the objections filed by the applicant conpany.
M. Jethmal ani, |earned senior counsel on behalf of the
applicant conmpany wanted to chall enge the findings recorded
by the High Court on the question of title of the disputed
property. M. Chidanbaram | earned senior counsel appearing
on behalf of the petitioners raised a prelimnary “objection
that the present interlocutory application filed by the
applicant company is not mmintainable and the order ' passed
by this Court on 2.4.1990 was passed under a m sconception

It was subnitted that in spite of the findings recorded by
the High Court in their favour, he was raising t he
prelimnary objection that the interlocutory application
filed by the applicant company itself was not naintainable
and as such the order passed by this Court dated 2.4.1990 as

well as the entire proceedings taken in pursuance to the
sai d order and the findings recorded by the H gh Court were
wi thout jurisdiction. It was further contended that the

Speci al Leave Petition No.4925 of 1977 had itself been dis-
m ssed by order dated 13.12.1977 and no application could
have been fil ed under any provision of |aw by the applicant
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conpany in the said Special Leave Petition after a | apse of
nore than 12 years. |In view of the above prelimnary
objection raised on behalf of the petitioners, we called
upon M. Jethmal ani to make submi ssions on the prelimnary
objection. After hearing | earned counsel for the parties at
length on the prelimnary objection, we consider it neces-
sary to decide the prelimnary objection first and we are
di sposing of the sanme by this order

It was vehenently contended by M. Jethmalani, |[earned
seni or counsel that such application was maintai nabl e under
Articles 136 and 142 of the Constitution. It was contended
that in this application apart from

621

the prayer for inpleadnent in the Special Leave Petition
No. 4925 of 1977 a prayer was nade that the fraud alleged
against the petitioners should also be enquired. It was
submitted that thi's Hon"ble Court while passing the order
dated 2.4.1990 had all owed the prayer for inpleadment by
implication and the second prayer expressly when this Court
had framed  the issue of title and had directed the High
Court to sendits findings after giving an opportunity to
the parties to file affidavits, discovery and |eading
evi dence etc. It was al so subnmitted that apart from the
above reliefs it was al so prayed that the order dated 11th
Decenber, 1978 regarding the satisfaction of the decree be
also set aside. It was submitted that this Hon ble Court
has appellate powers from every decision of every Court or
Tri bunal and Art. 142 of the Constitution gives power to this
Hon’ ble Court to do justice in any cause or matter raised
even in a Special Leave Petition already dismssed or
di sposed of Reliance is placed on the decision of this
Hon’ ble Court in Union Carbide Corporation Ltd Qhers v.
Union of India and Others, [1991]4 S.C.C. 584. It was
contended that the application is covered by Section 47 of
the Code of Civil Procedure or-within the principles of
justice wunderlying Section 47 CP.C. read with Art.142 of
the Constitution.

It was also contended that by order dated 2.4.1990 this
Hon' bl e Court had granted two prayers made in t he,
application. Firstly, this Hon'ble Court had-inpleaded the
applicant company and had recorded its right of being heard
in the matter and secondly, had decided to nake an enquiry
into the fraud conplained of by the applicant conpany by
directing the High Court to nake a report on the question of
tide..-The order dated 2.4.1990 had been passed after

hearing the parties. It would cause an irreparable injury
to the applicant conpany in case the order dated 2.4.1990 is
recal | ed. The applicant conpany has already been put to

enornous costs and expenses in conducting the proceedings
before the H gh Court and a | ong and val uable judicial tine
has al so been spent. It was subnmitted that the parties have
already suffered a protracted hearing and it would  be a
travesty of justice if the parties would now be told to
start their legal remedy fromthe | owmest court of conpetent
jurisdiction. It would bring justice into disrepute and
woul d prove the dictum’'justice delayed is justice denied
The order dated 2.4.1990 is neither per-incuriamnot w thout
jurisdiction and the sane being passed by this Hon' bl e Court
itself after full application of mnd and hearing the
parties ought to be sustained.
It was further contended that even after the passing of the
or der
622

dated 2.4.1990 by this Hon ble Court, the petitioners
had raised the plea of correctness of the said order dated
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2.4.1990 before the H gh Court. The Hi gh Court rejected the
said contention by a specific order dated 21.8.1990. The
Hi gh Court further granted an opportunity to the petitioners
to seek a review of the order dated 2.4.1990 from this
Hon’ bl e Court, but the petitioners did not avail of the said
opportunity and continued with the proceedings before the
H gh Court. Under these circunstances the order dated
2.4.1990 having becone final cannot be inpeached now in
these very proceedings. It was submitted that the principle
of res judicata applies also as between two stages in the
same litigation and any question having been decided at an
earlier stage in one way or the other cannot be allowed to
be reagitated by the parties at a subsequent stage of the
sanme proceedings. Once a matter is decided it is certainly
final as regards that Court is concerned. Reliance in
support of the above contention is placed on Satyadhyan
Grosal & Os. v. Sm Deorajin Debi & Anr., [1960] 3 S.CR
590 and Y.B. Patil & Os. v. Y.L. Patil [1977] 1 S.C R 320.
It was further contended that the application in question is
al so nmai'ntai nable wunder Section 47 of the Code of Cvi
Procedure.  It-is submtted that a dispute between a decree
hol der and a person cl ainmng adverse to the decree holder
which affects the judgment debtor falls within the purview
of Section 47 of the Code of Civil " Procedure. It is
contended that the consent decree dated 31.10.1961 was
nodi fied and nerged in the order of this Hon' ble Court dated
13.12.1977. By the said order dated 13.12.1977 the tine
for execution of  the consent decree was extended upto
1.1.1980. By another order dated 11.12.1978 this Hon ble
Court recorded satisfaction of the executable order dated
13.12.1977 by discharging the undertakings given by the
petitioners and respondent No.3. It has thus been contended
that the applicant conpany being the true and absol ute owner
of the disputed property was entitled tothe benefit of the
nodi fi ed decree dated 13.12:1977.  In view of t he
satisfaction recorded by this Hon'ble Court by order dated
11.12. 1978, the applicant conpany was justified in
submitting the present application under Section 47 of the
Code of Civil Procedure for setting aside the order of
satisfaction of the decree for eviction recorded by this
Court. The respondent Nos.1 and 2 destroyed such right  of
the applicant conpany by entering into a transaction acting
as proprietors and conmitted a fraud by seeking an order
dated 11.12.1978. Hence, this Hon ble Court alone can go
into the question of such fraud.

623

it was al so contended that the petitioners are also bound by
the principle of acqui escence, waiver and estoppel in  view
of the fact that they did not file any review application
against the order dated 2.4.1990, instead participated in
the proceedings before the High Court for a |long period of
78 days. It was also submitted that no prejudice has been
occasioned to the petitioners on account of the order  ‘dated
2.4.1990 as the finding on the question of title has been
recorded by the H gh Court in favour of the petitioners -and
it is the applicant conmpany who wants to assail the sane and
get the question of title to be decided finally by the Apex
Court to shorten the litigation.

On the other hand it was submitted by M. Chidanmbaram
| earned senior counsel for the parties that the order dated
2.4.1990 being nerely an interimorder, the sane can al ways
be wvaried or nodified by this Court. at any |later stage of
t he pr oceedi ngs. The prayer in the application for
i mpl eadnment filed by the applicant conmpany has itself not
been granted so far and by the order dated 2.4.1990 no
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guestion has been deci ded nor has any right been conferred
thereby on the applicant conmpany. This Hon'ble Court had
passed the order dated 2.4.1990 under a clear nisconception
of both facts as well as |aw and as such the same can al ways
be recalled at a subsequent stage in the proceedings. The
application is not maintainable under any provision of [|aw
including Section 47 C P.C. The applicant conpany was
neither a party to the suit in which the decree for eviction
was passed nor has it conme forward as a representative of
any party to the suit nuch less the representative of the
decree holder. It has been contended that the respondent
Nos.1 and 2 had filed an application under Order 21 rule 16
and Order 21 rule 22 C.P.C. for being substituted as decree
hol ders and the executing court had allowed the applications
in their favour and as such they alone were conpetent to
execute the decree.

It was also argued on behalf of the petitioners that
judgrments which® have the force of a decree are to be
di stingui shed fromother interlocutory orders which are a
step towards the decision of the dispute between the parties
by way of a decree or afinal order. Thus it has been
contended that the nature of the order dated 2.4.1990 was
nerely a step towards- the decision of the application filed
by the applicant conmpany which itself is of an interlocutory
nat ure. It was /also argued that the lease granted by
respondent Nos.1l and 2 in favour of the petitioners we.f.
25.6.1978 was not the subject matter of the prayers in
C. M P. No.18403 of 1978 nor the
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subject matter of the order made by this Hon’ ble Court on
11.12.1978. The fresh lease granted in favour of the
petitioners has never been the subject matter  of any
proceedings in any court of law, including this  Hon ble
Court . Thus it is not open to the applicant conpany by
novi ng the above interlocutory application No.1l of 1990 to
question in any nmatter the fresh lease granted we.f
25.6.1978 or to allege that the said |lease is fraudulent or
is vitiated in any other manner. « Even if for argunments sake
the applicant conpany now wi shes to challenge the aforesaid
| ease granted as far back as on 25.6.1978, the applicant
conpany is bound to institute separate and substantive
proceedi ngs chal l engi ng the said | ease.

It has al so been argued on behal f of the petitioners that in
R A.D. 718 of 1974 the applicant conpany being a defendant
had filed a witten statement in Novenmber, 1986 in which it
had referred and questioned the grant of fresh | ease dated
25.6.1978 by respondent Nos.1 and 2. Thus the stand now
taken by the applicant conpany that it cane to | know about
the aforesaid | ease only after its advocate took . inspection
of papers on 20th January, 1990 is totally false and the
appl i cant conpany havi ng not cone with clean hands-and al so
after a long delay the application is liable to be disni ssed
on these grounds al one.

We have given our thoughtful consideration to the argunents
advanced on behalf of the parties and have carefully gone
through the record as well as the witten argunents. As
already nentioned above the respondent Nos.1 and 2 were
substituted as decree hol ders by an order of the H gh Court
dated 10.12.1973. The petitioners having purchased the
busi ness from Devidayal Rolling MIIls, (the respondent No.3)
had filed a declaratory suit in January, 1974 in the Snmal
Causes Court at Bombay. In the said suit the interlocutory
application restraining the respondent Nos.1 and 2 from
executing the decree for eviction was disnssed. The
revision filed by the petitioners was al so dism ssed by the
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Hi gh Court and agai nst that order the petitioners had cone
before this Court by filing the above Special Leave Petition
No. 4925 of 1977. The said Special Leave Petition was also
di smissed on 13.12.1977 and the time was granted to vacate
the property in dispute before the 1st January, 1980. In
pursuance to the order dated 13.12.1977 sone undertakings
were given by the petitioners as well as respondent No.3 on
15.12.1977 and thereafter the petitioners and respondent
No. 3 handed over the possession of the property in dispute
to
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respondent Nos.1 and 2 on 25.6.1978 and on the sane day a
fresh agreenent of |ease was granted by respondent Nos.1l and
2 in favour of the petitioners. W are thus totally at a
loss to understand as to how any question of its title as
sought to be raised by the applicant conmpany against
respondent Nos.1 and 2 or any question of fraud, if any, in
granting a fresh | ease dated 25.6.1978 by respondent Nos.1
and 2 could at all be brought up before this Court straight
away. These questions now sought to be raised by the
appl i cant conpany in the present application have nothing to
do with the controversy raised in the main Special Leave
Petition itself whichalso canme to be dism ssed | ong back on
13.12.1977. In our view such controversy regarding the
all eged applicant/ conpany’'s title to the property or the
question of alleged fraud in respect of creating a fresh
tenancy dated 25.6.1978 in respect of that property had no
rel evance even renmptely with the question raised in the
Speci al Leave Petition. Such questions of title or fraud
could neither be gone into in a Special Leave Petition in
exercise of its jurisdictionunder Art. 136 or 142 of the
Constitution nor could the sane be raised under Section 47
of the Code of Civil Procedure in the disposed of  Specia
Leave Petition nor by way of any interlocutory application
The order dated 2.4.1990 appears to have been passed under a
clear msconception that it will aid the final decision on
the application. This Court while passing the order dated
2.4.1990 did not decide any controversy nor did it grant the
application for inpleadnent filed by the applicant conpany.
There was no proceedi ng pending at all before this Court in
respect of the above Special Leave Petition in which the
present application could have been filed after a | apse of
12 vyears and it was an apparent and obvi ous mi stake on the
part of this Court in entertaining such application. We
cannot accept the subnission nmade on behal f-of the applicant
conpany that the order dated 2.4.1990 is final and  binding
so as to conpel us to decide the question of title.

The Special Leave Petition itself was filed by the
petitioners who were claimng as tenants in the property in
di spute against the order of the High Court affirmng the
order of the Small Causes Court refusing to grant- interim
injuction agai nst the execution of the decree for eviction
Thus the controversy, if any, raised, in the min specia
Leave Petition itself had nothing to do with the question of
any dispute of title between the respondent Nos.1 and 2, and
the applicant conpany.
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It may be noted that according to the applicant conpany’s
own case they had made an agreenent of purchasing the 100%
shares of the private linmted conpany of respondent Nos.1
and 2 on 31.7.1979 and thereafter Jugal Kishore Gupta on
behal f of the applicant conpany took over the entire assets
on 23.4.1980. Thus the applicant conpany cannot be said to
have anything to do with the two orders passed by this Court
on 13.12.1977 and on 11.12.1978 nor could the applicant
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conpany be regarded as one in any way adversely affected by
the agreenment dated 25.6.1978 of new tenancy as till then it
had not taken any steps of purchasing the said shares.
There was no scope or even any senbl ance of any controversy
now sought to be raised by the applicant conmpany which coul d
have been raised or decided in the main Special Leave
Petition itself. That apart a Bench of three Judges of this
Court on 13.12.1977 had dism ssed the Special Leave Petition
and so far as the order dated 11.12.1978 is concerned it
neither decided any controversy nor changed its earlier
order of dismssal of the Special Leave Petition. W are
clearly of the viewthat this interlocutory application
filed by the applicant conpany on 23.1.1990 in the dism ssed
Speci al Leave Petition as back as on 13.12.1977, was totally
nm sconcei ved and there was no provi sion under which the sane
coul d have been entertained by this Court.
It is no doubt true that on account of the order dated
2.4.1990 both the parties have been put to an enornous cost
but this cannot be a justification for entertaining a
controversy which did not arise even renpbtely in the nmain
Special Leave Petition and which could only be decided by
way of regular substantive proceedings. in the |owest court
of competent jurisdiction. ~This Court cannot entertain and
decide the question of tide in respect. of an inmovable
property raised for the first tinme before this Court by way
of an interim application in a dismssed Special Leave
Petition. There is no question of any acqui escence, waiver
or estoppel against a party where theerror is comritted by
the Court itself.  This Court is under a bounden duty to
correct its own mistake. So far as the -case of Union
Car bi de Corporation v. Union of India, (supra) is. concerned
the same has no rel evance and can be of ‘no assistance at al
to the applicant conpany in the facts and circunstances of
the present case.
The principle laid down in Satyadhyan’s case (supra) and YB.
Patil & Ors. (supra) is to the effect that the principle of
res-judi cata can be
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i nvoked not only in separate subsequent proceedi ngs but they
can also get attracted in subsequent stage of the sane
pr oceedi ngs. There cannot be any difference of opinion _in
the said view. However, this question would depend on - the
facts and circunstances of each case and the nature of the
order passed at an earlier stage of the proceedings. In
Arjun Singh v. Mhindra Kumar & Ors., [1964] 5 S:C R 947 it
was observed as under
"Where the principles of res-judicata is
i nvoked in the case of the different stages of
proceedings in the same suit the nature of the
proceedi ngs, the scope of the enquiry /which
the adjectival |aw provides for the< decision
bei ng reached as well as the specific
provi si on made on nmatters touching such
decisions are sonme of the factors to be
consi dered before the principle is held to  be
appl i cabl e".
So far as the question of rendering justice in a civi
l[itigation is concerned, it can only be known after the
final culmnation of such Ilitigation and t he party
succeedi ng can be adequately conpensated by way of costs.
It has been rightly said that "cost is a panacea in |aw

which heals every sore in litigations. In the present
system of adversarial civil litigation between the parties
it my turn out to be costly as well as time consuming, if

either of the parties decide to bring all or any controversy
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for decision upto the Apex Court. In our considered vVview
the question of title to an i nmovable property or fraud in
any transaction relating to it cannot be entertained by this
Court in an interlocutory application filed by a third party
in a Special Leave Petition dismssed as long ago as 12
years discarding all procedural requirenents. W are thus
clearly of the viewthat the order dated 2.4.1990 did not
decide any issue finally nor can it be considered as binding
or operative as res-judicata or otherw se.

It is true that the High Court has recorded a finding in
favour of the petitioners and agai nst the applicant conpany
and as such the applicant conpany is prejudiced if the said
finding remains in tact. However, in view of the fact that
we are upholding the prelimnary objection, it is necessary
inthe interest of justice to declare the entire proceedi ngs
in the H gh Court including the findings recorded on the
question of title-as non-est and not binding on any of the
parties concerned. W order accordingly. Although we have
refrai ned from nmaking any observations on the nerits of the
i ssues
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raised in the |.A regarding the questions of alleged title
and alleged fraud we make it clear that this Judgnent or any
observations nmade therein will not in any manner prejudice
the rights of any of the parties with regard to the title of
the property in dispute or any question of fraud sought to
be raised by the applicant conpany inan appropriate forum
Subject to the above, we disnmiss Interlocutory Application
No.1l of 1990 with no order as to - costs.

R P.

Application di sm ssed.
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