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ClVIL APPEAL NO. 5412 OF 2007
(arising out of S.L.P. () No. 5551 of 2007)

KAPADI A, J.

Leave granted in this special |eave petition

2. A short question which arises for determ nation in this civil appea
filed by the assessee concerns application of Section 154 of the |Incone Tax
Act, 1961 ("1961 Act") which provides for rectification of any m stake
apparent fromthe record by any inconme tax authority. It nmay be nentioned

at this stage that the words "rectificati on of any nistake apparent fromthe
record" find place in section 254(2) of the said 1961 Act.

Fact s

3. Assessee conpany i s engaged in the manufacture of portable

generator sets in technical collaboration with Honda Mtor Conpany, Japan

In this civil appeal, we are concerned with assessment year 1991-92. On
30.12.1991 return of incone was filed by the assessee declaring nil incone.
During the relevant year, the assessee had taken a termloan in foreign
exchange for the inport of machinery. On account of fluctuation in foreign
exchange rate, the liability of the assessee to repay the loan in terns of
rupees went up by Rs. 7,10,910. By referring to the provisions of section

43A, the assessee enhanced the figure of WD. V. (witten down value) of the

bl ock of assets and cl ai med depreciation accordingly. The A QO cane to the
concl usion that such revision in the actual cost was not adm ssible as section
43A refers to adjustnment qua the actual cost of the machinery on account of

i ncrease or decrease in the liability of unpaid loans utilized for the purchase
of machi nery.

4. Aggri eved by the said decision, the matter was carried in appeal by
the assessee before CIT(A) who took the view that the claimof the assessee
was adnmissible in view of the fact that in the year precedi ng assessnent year
1991-92 increased depreciation was given to the assessee.

5. On this aspect, therefore, the Departnment carried the natter in appea
tothe I.T.AT. ("the Tribunal") for both the assessment years 1990-91 and
1991-92. By judgnment and order dated 2.4.2002 the Tribunal held that

CIT(A) had erred in allow ng the enhanced depreciation as under section

43A actual paynent was a condition precedent for availing the benefit under
that section. According to the Tribunal, if actual paynent was not nade after
fluctuation then the value of the asset cannot be increased by addi ng the

i ncrease on account of fluctuation. On facts, the Tribunal found that, in the
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present case, there was no actual paynment after the fluctuation and,
therefore, the assessee was not entitled to claimthe benefit under section
43A.

6. On 9.12.2002, the assessee noved the Tribunal for rectification of
m st ake apparent from Order dated 2.4.2002. That application was nade
under section 254(2) which reads as under

"BEFORE THE | NCOVE TAX APPELLATE TRI BUNAL:

DELH BENCHES

HON BLE " A" BENCH

(HON BLE VI CE PRESIDENT R M MEHTA & SH. HON BLE

SH. Y. K. KAPOR)

IN THE MATTER OF : M S SHRI RAM HONDA POAER

EQUI PVENTS LTD.
| TA NOS. . 5413 & 5414/ D/ 96( A)

5544 & 5545/ D 96( D)
ASSESSMENT YEARS: 1990- 91 & 1991- 92

SUB: APPLI'CATION U.S 254(2) FOR RECTI FI CATI ON
OF M STAKES | N THE ORDER DATED 2. 4. 2002

MAY | T PLEASE YOUR HONCURS

1. By the captioned order, cross appeals for assessment
years 1990-91 and 1991-92 were d|sposed of .. The

af oresai d appeal s were heard on 4.2.2002. After the

hearing, the Hon' bl e Bench on the request made,

permtted the assessee to file witten submi ssions in

respect of cross appeals for assessment year 1991-92.

The subm ssions were duly filed on 7.2.2002. The

order was passed by the Hon' ble Tribunal on 2.4.2002.

2. That ground No. 2 of departnental appeal for
assessment year 1990-91 (I TA No. 5544/ D/ 96) and

ground No. 3 of departnmental appeal for assessnent
year 1991-92 (I TA No. 5545/D/96) were agai nst

al | owance of depreciation on exchange rate fluctuation
whi ch had not been paid by the assessee. This issue
was decided by the CAT(A) in favour of the assessee

by relying upon his order in the case of Samel Color
Ltd. It was submtted during the course of hearing as
also in the witten propositions that departnenta
appeal in the case of Samtel Color Ltd. was deci ded by
the 'E Bench of the Tribunal vide order dated

10. 12. 2001 wherein, the view of the CIT(A) were
uphel d. A copy of the order was placed at pages 48 to
52 of the paper book.

2.1 That, in deciding the aforesaid ground agai nst the
assessee, the Hon' ble Bench inadvertently has not
referred to the decision of Santel Color Ltd. Since, the
order of coordinate bench of Tribunal which was relied
upon was not considered, and that in form ng another
view. The view taken by different benches of the

Tri bunal was not distinguished, therefore, a m stake
apparent fromrecord has crept in. The issue could not
be deci ded without being referred to a Special Bench

to reconcile the difference, if at all, between two
views. Reference in this regard is invited to the

deci sions of Hon' bl e Supreme Court in the case of
Sundarj as Kanyal al Bhatija & Others vs. Collector

Thane, Maharashtra & Qthers 183 I TR 130 (SC) and

UO vs. Paras Lam nates Pvt. Ltd. 186 | TR 722 (SC).

It is, therefore, subnmtted that the order may be
rectified.
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3. Di sal | owance under Rule 6D covered by ground Nos.
3 & 2 for assessnent years 1990-91 & 1991-92
respectively were deci ded agai nst for the reason that
requisite details were not furnished before the
authorities below. In respect of assessment year 1991-
92 details of anpunt disallowable under Rule 6D were
furni shed before CIT(A) but the sane were not

adnm tted. These very papers were filed at pages 5 to 26
of paper book filed before this Hon’ ble Tribunal

Papers at page 5 to 7 which included working details

of disall owance under Rule 6D were filed before
Assessing Officer. Simlarly papers at pages 8 to 12
are details of professional fee and the sane were al so
filed before Assessing O ficer. Explanation with
reference to each of expenditure was al so furnished.
The Hon' bl e Bench in deciding the issue inadvertently
di d not  consi der the subm ssion made and as such, a

m st ake has crept in.

4, Ground No. 4 of appeal for assessnent year 1991-92
whi ch was agai nst di sal lowance of Rs. 16,011/- out of
sal es conference expenses has not been di sposed of.

In view of the factual position explained above, it is
submitted that order may be rectified accordingly.

Yours faithfully,
For SHRI RAM HONDA POWER EQUI'PMENTS LI M TED

sd/ -
(AUTHORI ZED' SI GNATORY)
Dated: 9.12.2002"

7. In the rectification application, the assessee pointed out the earlier

j udgrment of the coordinate bench of the Tribunal dated 10.12.2001 in the

case of DCIT, Spl. Range 5, New Delhi v. Samel Color Limted in

which it was held that enhanced depreciation was al |l owabl e even on notiona
increase in the cost of the asset on account of exchange rate fluctuation and
despite the fact that the additional liability resulting fromthe said fluctuation
had not been paid by the assessee. It was held that the word "paid" in section
43(2) neant amount actually paid or incurred according to the nethod of

accounting. In this connection, reliance was al so placed by the Tribunal on
circular no. 5-P of CBDT dated 9.10.1967.

8. Vi de order dated 10.9.2003 the Tribunal, in the present case, allowed
the rectification application filed by the assessee stating that the judgnent of
the coordinate bench in Santel Color Limted (supra) had escaped its

attention.

9. Agai nst the order dated 10.9.2003, the Departnent carried the matter

in appeal to the High Court vide ITA No. 735/04. By the inpugned

j udgrment dated 11.10.2006, the H gh Court cane to the conclusion, relying

on its earlier decisions, that the power to rectify any m stake was not

equi valent to a power to review or recall the order sought to be rectified. By

t he i npugned judgnent, the Hi gh Court cane to the conclusion that vide

order dated 10.9.2003, in the guise of rectification, the Tribunal had, in fact,
reviewed its earlier order which fell outside the scope of section 254(2) of
the 1961 Act and, consequently, the Hi gh Court set aside the order of the

Tri bunal dated 10.9.2003. Hence, this appeal

An Asi de
10. To conpl ete the chronol ogy of events, we may state that vide
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j udgrment dated 30.4.2007 in the case of CIT v. Wodward Gover nor

India (P) Ltd. reported in (2007) 162 TAXMAN 60 delivered by Del hi

H gh Court under section 43A, as it stood prior to 1.4.2003, cane to be
delivered. By the said judgnent, it was held that section 43A was
prospective and not clarificatory as contended by the Departnent. It was
further held that in cases where the assessee followed the nercantile system
of accounting in terns of section 145 of the 1961 Act, the assessee was
bound to abi de by the accounting standards |aid down by the Institute of
Chartered Accountants of India ("ICAI"). It was further held that, under the
accounting standards, the liability stood revised in the year in which the
fluctuation of foreign exchange took place in order to reflect the true state of
affairs regardi ng the business of the assessee and accordingly, the word
"paid" in section 43(2) should be read in the |ight of the accounting
standards. It was further held that under section 209(3) of the Conpanies
Act, it was nmandatory for conpanies to keep accounts on accrual basis only.

11. Suffice it to state that, in view of the said judgnment of Del hi Hi gh
Court in the case of Wodward Governer India (P) Ltd. (supra), the view

of the co-ordinate Bench of the Tribunal on section 43A in Santel Color

Ltd. (supra) stood confirnmed. W do not wish to express any opinion on the

j udgrment of the Hi gh Court-in Wodward Governor (supra) except to say

that judgnent of the co-ordinated Bench of the |Income Tax Appellate

Tri bunal has been confirmed which circunstance is relevant in deciding
Rectification Application

Scope of the Power of Rectification

12. As stated above, in this case we are concerned with the application
under section 254(2) of the 1961 Act. As stated above, the expression
"rectification of mstake fromthe record" occurs in section 154. It also finds
pl ace in section 254(2). The purpose behi nd enactnent of section 254(2) is
based on the fundanental principle that no party appearing before the

Tribunal, be it an assessee or the Departnent, should suffer on account of

any mstake commtted by the Tribunal: This fundanmental principle has

nothing to do with the inherent powers of the Tribunal. In the present case,
the Tribunal in its Order dated 10.9.2003 allow ng the Rectification
Application has given a finding that Santel Color Ltd. (supra) was cited

before it by the assessee but through oversight it had m ssed out the said
judgrment while dismssing the appeal filed by the assessee on the question

of admissibility/allowability of the claimof the assessee for enhanced
depreci ati on under section 43A. One of the inportant reasons for giving the
power of rectification to the Tribunal is to see that no prejudice is caused to
either of the parties appearing before it by its decision based on a m stake
apparent fromthe record.

13. "Rul e of precedent" is an inportant-aspect of legal certainty in rule of
law. That principle is not obliterated by section 254(2) of the |ncone-tax
Act, 1961. Wen prejudice results froman order attributable to the
Tribunal’s m stake, error or omission, then it is the duty of the Tribunal to
set it right. Atonenent to the wonged party by the court or Tribunal for the
wong conmmitted by it has nothing to do with the concept of inherent power

to review. In the present case, the Tribunal was justified in exercising its
powers under section 254(2) when it was pointed out to the Tribunal that the

j udgrment of the coordinate bench was pl aced before the Tribunal when the
original order canme to be passed but it had commtted a m stake in not
considering the material which was already on record. The Tribunal has

acknow edged its mstake, it has accordingly rectified its order. In our view,
the High Court was not justified in interfering with the said order. W are
not going by the doctrine or concept of inherent power. W are sinply
proceedi ng on the basis that if prejudice had resulted to the party, which
prejudice is attributable to the Tribunal’s m stake, error or om ssion and
which error is a manifest error then the Tribunal would be justified in
rectifying its m stake, which had been done in the present case.

Concl usi on:
14. For the aforestated reasons, the inpugned judgment of the H gh Court
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is set aside and the order passed by the Tribunal allowi ng the rectification
application filed by the assessee is restored. Consequently, the appeal is
allowed with no order as to costs.




