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DR ARIJI T PASAYAT, J.
1. Leave granted.

2. Chal l enge in this appeal is to the judgnment of the

Di vi si on Bench of the Bombay Hi gh Court at Aurangabad,

di smi ssing the appeal filed by the appellants.’ By a comon

j udgrment two appeal s were di sposed of. Boththe appeal s

were directed agai nst the judgnment and order passed by

| earned Third Additional Sessions Judge, Aurangabad, in
Sessions Case No. 39 of 1990. Originally there were 37

accused persons in the Sessions Case who faced trial for

of f ences puni shabl e under Sections 302, 307, 395, 436, 324,

323, 147, 148 and 149 of the Indi anPenal Code, 1860 (in

short the "IPC ), Section 25 of the Indian Tel egraph Act, (in
short the ' Tel egraph Act’) and Section 3 of Prevention of
Damage to Public Properties Act, 1984 (in short the 'Public
Property Act’) and Sections 3 and 4 of the Religious
Institutions (Prevention of Msuse) Act, 1988 (in short the
"Religious Institutions Act’). Learned Trial judge convicted the
present appellants who were accused Nos.1 and 26

respectively for the offences puni shable under Section 302

read with Section 34 and Section 324 read with Section 34

IPC. Inprisonment for life and fine of Rs.1,000/- with default
stipulations and three years inprisonment and fine of
Rs.1,000/- with default stipulation were inposed. Appellant

No. 2-Shai kh Abbas was al so convicted for of fences

puni shabl e under Section 452 read with Section 149 |PC and

was sentenced to five years’' rigorous inprisonnment _and fine of
Rs. 1000/- with default stipulation. He was also convicted for
of f ences puni shabl e under Section 435 read with Section 149

| PC, and for offences punishabl e under Section 323 read with
Section 149 I PC. The sentences were directed to run
concurrently and it was further directed that in case the fine
amount was realized, part of it, i.e. Rs.10,000/-, was to be
paid to the wi dow of Jaynarayan (hereinafter referred to as the
"deceased’ ). Three prosecution witnesses were also directed to
be paid conpensation of Rs.1,000/-. Law was set into notion

on the basis of the statenent given by the one Krishna (PW),
Sandu, Police Inspector (PW11), recorded the statenent

which was treated as the First Information Report (in short the
"FIR'). The information given by himwas to the follow ng

ef fect:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 5

"Krishna PWI has alleged in the first
information report Exhibit 63 that the
occurrence in the question took place on

10. 10.1989. On that day at about 4 P.M, he
al ong with about 200 villagers had been to a
tenmpl e for darshana and al so for performng
pooja on the even of Deshara festival. Al of
themwent to tenple and Shani tree near the
cremation ground on the outskirts of village
Bal anagar, Tq. Paithan. As usual, the villagers
had been to the place of pooja in a procession
with druns etc. After pooja they entered the
gate of village (Ves) and had been to the Ram
and Maroti tenples for offering their prayers.
At this time, about 250-300 people from
nosque, adjacent to Ramtenple, had started
pel ting stones at them While pelting stones
they were exhorting that it was a tinme for

of fering prayer (Namaz) and therefore, these
peopl e shoul d l'eave the place i nediately.

Kri shna PWI, deceased Jaynarayan,
Pandhari nat h, Babasaheb and other villagers
have noted the presence of about 3-32 accused
persons. According/'to them these 32 accused
persons al ong with 200-250 persons assaul ted
themw th sticks, stones, knives etc. the
assault was on the people belonging to H ndu
religion. PW4 Krishna had beenassaul ted by
accused No. | Shai kh Majid and accused No. 26
Shai kh Abbas with knives. Such assault was

on his right hand and bel ow shoul der, on right
shoul der as well as in the stomach. He
suffered wounds. Such stabbing is suffered by
Ranganat h, Laxman, Harichand, Corakh,

Hanuman, Uttarm Bhausaheb, Badri Narayan

and Dr. CGopi Kisan as well as Laxman

Shanrao. O her persons al so sustained
serious injuries.

3. As noted above, on the basis of information given by
Krishna, (PW4) case was registered under Sections 307, 147,
148, 149 and 323 IPC. |Investigation was undertaken and on
conpl etion thereof charge sheet was filed. ~At this juncture, it
is to be noted that another FIR was | odged at about 6 p.m by
appel | ant \ 026accused No. 1 agai nst Krishna (PwW) and others.
Charge sheet thereafter was filed. Undisputedly, there was
order of acquittal in the said case. The trial Court placing
reliance on the evidence adduced, held present appellants
guilty of offence committed punishabl e under Section 302 read
with Section 34 IPC. They were also found guilty of having
conmitted of fence puni shabl e under Section 324 in relation to
the injury caused to Krishna PW. As noted above, appellant-
Shai kh Majid was al so convi cted under various other

provi sions. The stand of the appellants before the H gh Court
was that the evidence of the so called eye w tnesses PW. 4, 5,
6 & 7 was not consistent. Only one bl ow was given and that

in course of a sudden quarrel, injuries were sustained by the
accused persons. The prosecution has, therefore, suppressed
the truth. The plea was not accepted and as noted above their
appeal was di sm ssed.

4. The stand taken by the appellant before the Hi gh Court
was reiterated.
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5. Learned counsel for the State supported the judgnent of
the trial Court as affirned by the H gh Court.

6. One of the pleas is that the prosecutlon has not

explained the injuries on the accused. The issue is, if there is
no such expl anati on what would be its effect? W are not
prepared to agree with the | earned counsel for the defence that
in each and every case where the prosecution fails to explain
the injuries found on sone of the accused, the prosecution
case should automatically be rejected, w thout any further
probe. In Mhar Rai v. State of Bihar (AIR 1968 SC 1281) it
was observed: (AR p.1284, para 6)

"“I'n our judgnent the failure of the prosecution

to offer any explanation in that regard shows

that evidence of the prosecution w tnesses

relating to the incident is not true or at any

rate not wholly true. Further those injuries

probabilise the plea taken by the appellants."”

7. I'n_anot her inportant case Lakshm Singh v. State of Bihar
(1976 (4) SCC 394) after referring to the ratio laid down in
Mohar Rai case (supra) this Court observed: (SCC p.401, para
12):

"Where the prosecution fails to explain the

injuries on the accused, two results follow (1)

that the evidence of the prosecution w tnesses

is untrue; and (2) that the injuries probabilise

the plea taken by the appellants."”

8. It was further observed that: (SCC p. 401, para 12)
“I'n a murder case, the non-explanation of the

i njuries sustained by the accused at about the
time of the occurrence or in the course of
altercation is a very inportant circunstance
fromwhich the court can draw the fol low ng

i nf erences:

(1) that the prosecution has suppressed the
genesi s and the origin of the occurrence

and has thus not presented the true

ver si on;

(2) that the w tnesses who have denied the
presence of the injuries on the person of the
accused are lying on a nost material point and
therefore their evidence is unreliable;

(3) that in case there is a defence version
whi ch explains the injuries on the person of
the accused it is rendered probable so as to
throw doubt on the prosecution case.

The om ssion on the part of the prosecution to
explain the injuries on the person of the
accused assunes nmuch greater inportance

where the evidence consists of interested or

i nimcal wtnesses or where the defence gives a
versi on which conpetes in probability with

that of the prosecution one."

9. In Mohar Rai case it is nade clear that failure of the
prosecution to offer any explanation regarding the injuries
found on the accused nay show that the evidence related to
the incident is not true or at any rate, not wholly true.

Li kewi se in Lakshm Singh case, it is observed that any non-
expl anation of the injuries on the accused by the prosecution
may affect the prosecution case. But such a non-explanation
nmay assune greater inportance where the defence gives a
versi on which conpetes in probability with that of the
prosecution. But where the evidence is clear, cogent and
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creditworthy and where the court can distinguish the truth
fromfal sehood, the mere fact that the injuries are not
expl ai ned by the prosecution cannot by itself be a sole basis to
reject such evidence, and consequently, the whole case. Mich
depends on the facts and circunstances of each case. These
aspects were highlighted by this Court in Vijayee Singh v.
State of U P. (1990 (3) SCC 190).

10. Non- prosecution of injuries by the prosecution wll not
af fect the prosecution case where injuries sustained by the
accused are mnor and superficial or where the evidence is so
cl ear and cogent, so independent and disinterested, so
probabl e, consistent and creditworthy, that it outweighs the
effect of the onmission on the part of the prosecution to explain
the injuries. As observed by this Court in Ranlagan Singh v.
State of Bihar (1973 (3) SCC 881) the prosecution is not called
upon in all cases to explain the injuries received by the
accused persons. It is for the defence to put questions to the
prosecution w tnesses regarding the injuries on the accused
persons. Wien that i's not done, there is no occasion for the
prosecuti'on wi tnesses to explain any injury on the person of

an accused. InHare Krishna Singh v. State of Bihar (1988 (2)
SCC 98), it was observed that the obligation of the prosecution
to explain the injuries sustained by the accused in the same
occurrence may not arise-in each and every case. In other
words, it is not an invariable rule that the prosecution has to
explain the injuries sustained by the accused in the sane
occurrence. |If the witnesses exam ned on behal f of the
prosecution are believed by the court-in proof of guilt of the
accused beyond reasonabl e doubt, question of obligation of the
prosecution to explain injuries sustained by the accused will
not arise. Wien the prosecution cones with a definite case

that the of fence has been commtted by the accused and

proves its case beyond any reasonabl e doubt, it becones

hardly necessary for the prosecution to again explain how and
under what circunstances injuries have been inflicted on the
person of the accused. It is nore so when the injuries are
sinple or superficial in nature.

11. The residual question is the applicability of Section 302
| PC. As noted above it was submitted that only one bl ow was
given and that too in the course of ‘a sudden quarr el

12. In essence, the stand of |earned counsel for the appellant
is that Exception IV to Section 300 | PC would apply to the
facts of the case

13. For bringing in operation of Exception 4 to Section 300
IPC, it has to be established that the act was comitted

wi thout preneditation, in a sudden fight in the heat of passion
upon a sudden quarrel w thout the offender having taken

undue advantage and not having acted in a cruel or unusua
manner .

14. The Fourth Exception to Section 300 | PC covers acts

done in a sudden fight. The said Exception deals with a case of
prosecution not covered by the First Exception, after which its
pl ace woul d have been nore appropriate. The Exception is

founded upon the sanme principle, for in both there is absence

of preneditation. But, while in the case of Exception 1 there is
total deprivation of self-control, in case of Exception 4, there is
only that heat of passion which clouds men’s sober reason and
urges themto deeds which they would not otherw se do. There

is provocation in Exception 4 as in Exception 1; but the injury
done is not the direct consequence of that provocation. In fact
Exception 4 deals with cases in which notwi thstanding that a

bl ow may have been struck, or some provocation given in the
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origin of the dispute or in whatever way the quarrel may have
originated, yet the subsequent conduct of both parties puts
themin respect of guilt upon equal footing. A "sudden fight"

i mplies mutual provocation and bl ows on each side. The

hom cide committed is then clearly not traceable to unilatera
provocation, nor in such cases could the whol e bl ame be

pl aced on one side. For if it were so, the Exception nore
appropriately applicable would be Exception 1. There is no
previous deliberation or deternmination to fight. A fight
suddenly takes place, for which both parties are nore or |ess

to be blamed. It may be that one of themstarts it, but if the
ot her had not aggravated it by his own conduct it would not

have taken the serious turn it did. There is then mutua
provocation and aggravation; and it is difficult to apportion the
share of bl anme which attaches to each fighter. The help of
Exception 4 can be invoked if death is caused ( a ) wi thout
premeditation; ( b-) in a sudden fight; ( c ) wthout the offender
havi ng taken undue advantage or acted in a cruel or unusua
manner; and (-d ) the fight nust have been with the person
killed. To bring a case within Exception 4 all the ingredients
nentioned-in it must be found. It is to be noted that the "fight"
occurring in Exception 4 to Section 300 IPCis not defined in
IPC. It takes two to nake a fight. Heat of passion requires that
there nmust be no tinme for the passions to cool down and in

this case, the parties have worked thenselves into a fury on
account of the verbal altercation in the beginning. Afight is a
conbat between two or np re persons whether with or wthout
weapons. It is not possible to enunciate any general rule as to
what shall be deemed to be a sudden quarrel. It is a question

of fact and whether a quarrel is-sudden or not mnust

necessarily depend upon the proved facts of each case. For the
application of Exception 4, it is not sufficient to show that
there was a sudden quarrel and that there was no

premedi tation. It nust further be shown that the offender has
not taken undue advantage or acted in cruel or unusua

manner. The expression "undue advantage" as used in the
provi si on neans "unfair advantage".

15. The above position is highlighted in Sandhya Jadhav wv.
State of Maharashtra (2006) 4 SCC 653).
16. It cannot be said that whenever a single blowis given,

that would not attract Section 302 | PC.

17. In the instant case considering the background facts and
the nature of the weapon used i.e. small knife the appropriate
convi ction woul d be under Section 304 Part | |PCand not

Section 302 IPC. Accordingly the conviction is altered,
custodi al sentence of ten years would suffice.

18. The appeal is allowed to the aforesai d extent.




