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JUDGMENT
(Arising out of S.L.P. (C No. 3690 of 2002

SHI VARAJ V. PATIL J.

Leave granted.

The appel l ant in this appeal has questioned the
validity and correctness of the order dated 13.8.2001
passed by the Hi gh Court of Karnataka in Wit Petition
No. 19541 of 1999.

Few wit petitions were filed purporting to serve
public interest. The Hi gh Court disposed of those wit
petitions by the common order. One of the wit
petitions No. 19541 of 1999 had been filed by the
appel lant. The Notification dated 30.7.1998 issued in
exerci se of power under sub-sections (1) and (2) of
Section 3 of the Karnataka CGovernnent Parks
(Preservation) Act, 1975 (for brevity ‘the Act’) was
under challenge in the said wit petitions; directions
al so had been sought for to preserve and naintain
Cubbon Park to the full extent as specified.in the
Notification dated 27.9.1983 and not to all ow any
structures adjoining Legislators’ Home and LRDE (- a
Central Covt. organization). The Act is a short! one
containing 4 Sections. Relevant Section for the
pur pose havi ng bearing on the controversy is Section 3
whi ch reads: -

"Section 3. Application of the Act

(1) This Act shall apply to all the |ands
and buildings within the limts of such

parks belonging to the State Government

as the State CGovernment may, fromtine

to time, by notification in the officia
Gazette, specify;

(2) The notification referred to in sub-
section (1) shall specify as nearly as
possi bl e,
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the situation and limts of such park."

The | audabl e obj ect of the Act was obviously to
preserve parks in open spaces to create and maintain
heal thy and eco-friendly atnosphere in addition to
providing recreational facilities to the public. A
Notification dated 27.9.1983 had been issued under the
Act in nodification of the earlier Govt. Notification
dated 13.9.1975. 1In the said Notification of 1983, the
bui I di ngs such as H gh Court, Vidhan Soudha,
Legi sl ators’ Hone, Raj Bhawan, Tennis Stadi um LRDE
Canpus etc. with surrounding areas were included. The
famous "Cubbon Park" comes within the said area. The
said park is a very old park which has been devel oped
as horticultural |andscape and .garden. There was no
di sput e between the parties that the object of the Act
is not to 'touch or affect the existing buildings or
structures and to preserve open space around these
i mportant buildings. The question that cane up for
consideration in the wit petitions before the H gh
Court was whether the dimnution of the area notified
in 1983 by virtue of theinpugned Notification of 1998
was violative of the provisions of the Act or any other
statutory or constitutional provisions such as Article
21 of the Constitution. Fromthe Notification of 1998,
it was clear that it was intended to facilitate two
i mportant constructions, nanely (i) Annexe building
to the Legislators’ Home and (ii) construction of
ground | evel reservoir in NRDE prem ses for
facilitating supply of water. It is stated that an
extent of about half an acre is needed for construction
of additional block within the premi ses of Legislators’
Hone and an area of 1.75 acres is required for the

water reservoir. |If these constructions are to be
taken up, 30 Ashoka trees and 15 old trees are required
to be renobved. In the counter affidavit, it is

specifically stated that in view of the trees to be cut
and renoved, nore nunber of trees will be planted in
and around the place and even after construction of
ground | evel water reservoir, the park area wll be
devel oped and nourished. 1In the Statenent of

oj ections and in the course of the argunents advanced
by the | earned Advocate General before the Hi gh Court,
it is pointed out that these constructions are

i nevitable and needed. It was further pointed out that
the exclusion of the area fromthe notified area
constitutes only 3 to 4 per cent of the total area
notified earlier and that there would be no further
coverage of open area for any purpose. It was al so
submtted by the | earned Advocate Ceneral that the
State Govt. was consci ous of preserving and devel opi ng
the Cubbon Park, |eaving intact as much open as
possi bl e.

On behalf of the wit petitioners, it was urged
that the inmpugned Notification offended the provisions
of the Act; Govt. having notified the limts of the
Cubbon Park, factually recognizing existence of such
park, had no power to exclude any portion of the area;
nei t her under Section 3 of the Act nor under Section 21
of the General C auses Act, any area could be del eted
once it had been notified; exclusion of such area is
detrimental to the healthy environment and results in
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reduction of the park area; the decision of the State
CGovt. in issuing the inpugned notification was
arbitrary and was in disregard to the environnenta
needs of the city. The subnission was that the

i mpugned Notification was liable to be struck down on
the ground that it violated Articles 14 and 21 of the
Constitution and that the proposed constructions should
not be permtted.

The | earned counsel appearing for the respective
parties before us in their argunents reiterated the
above subm ssions that were nade before the H gh Court.

As is evident fromthe inpugned judgnent, the High
Court after considering the subm ssions made on behal f
of the parties referring to the various decisions of
this Court cited and having due regard to the facts and
ci rcunmstances of the case, taking a holistic and
pragmatic view, declined to quash the inpugned
Notification. The H gh Court upheld the validity of
the sane and refused to stop the proposed two
constructi ons. However, sharing apprehensi ons expressed
on behalf of the wit petitioners that there could be
further notifications deleting some nore areas and
resorting to constructions over such areas reducing the
Cubbon Park area, directed that no further
constructions other than the two nentioned above shal
be made covering the open area withinthe Iimts of the
Park specified in the inpugned Notification wthout
obt ai ning the cl earance fromthe H gh Court for
proceeding with the fresh constructions.

It is clear fromthe Statenent of Objects and
Reasons of the Act that it was enacted with a viewto
preserve and maintain certain Covernnent parks in the
State of Karnataka as horticultural ‘gardens and to
inmprove their utility as such parks. It is proposed to
prohi bit alienation of any portion of land or building
with such parks. The Preanble of the Act reads:-

"An Act to make provision to ensure the
preservation of certain government parks in
the State of Karnataka

Whereas it is expedient in public
interest to preserve certain parks vested in
the State Governnment in the State of
Kar nat aka

Be it enacted by the Karnataka State
Legi slature in the Twenty-sixth Year of the
Republic of India as follows."

The title of the Act is "The Karnataka CGovernnent
Parks (Preservation) Act, 1975". Under Section 4 of
the Act, it shall be the duty of the State Governnent
to preserve and nmintain as horticultural gardens the
parks to which this Act is applicable and to take such
action as may be necessary to inprove the utility of
such parks as such gardens. Sub-section (2) of Section
4 reads: -

"(2) No |and or building within the parks to
which this Act is applicable shall be
ali enated by way of sale, |ease, gift,
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exchange, nortgage or otherwi se or no |licence
for the use of any such | and or buil ding
shall be granted and any alienation rmade or

i cence granted in contravention of this
section shall be null and void:

Provided that the restriction under this
sub-section to | ease shall not apply in the
case of buildings existing on the date of
conming into force of this Act."

It is clear fromsub-section (2) extracted above

that there is an injunction restraining alienation of
l and or building withinthe parks and issuing |icence
for the use of any such | and for use in contravention
of the said Section. It is also nade clear that any
al i enation made or licence granted in contravention of
the said Section shall be null and void.

I'n_view of these clear statutory provisions made
inthe Act itself, we find sone force in the
subm ssi ons advanced on behal f of the appellant. Under
the circunstances, although we are not inclined to
di sturb the inpugned judgnent and order, in the given
facts and circunstances of the case, we think it is
appropriate to keep the questions of law open.

VWet her the dimnution of the area notified as an

area within the limts of the Park is violative of any
of the provisions of the Act or any other statutory or
constitutional provisions; whether neither Section 3 of
the Act nor Section 21 of the General C auses Act can
be pressed into service for deleting theland and
bui | di ng once notified to defeat the very purpose and
object of the Act of preserving open space and whet her
i ssuing of notification to dimnish the preserved area
will be ultra vires of the provisions of the Act when
the | audabl e object of the Act is to preserve parks in
open spaces to create and mmintain healthy and eco-
friendly atnosphere, in our view, require to be left
open. W have reservations in accepting the views of
the H gh Court expressed in this regard in the inpugned
judgrment. Since we are not inclined to interfere with
the i npugned judgnment and order of the Hi gh Court, we
do not propose to exam ne these questions in this
appeal any further.

In the result, for the reasons stated above, while
declining to interfere with the inpugned judgrment and
order, we |eave the questions of |aw open to be decided
as and when occasion arises in future. The appeal is
di sposed of accordingly in the above ternms. No costs.




