http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 7

CASE NO. :
Appeal (civil) 4411 of 2003

PETI TI ONER
Conmi ssi oner of |ncone Tax, Raj kot .

RESPONDENT:
Shatrusail ya Digvijaysi ngh Jadej a

DATE OF JUDGVENT: 01/09/2005

BENCH
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JUDGMENT

KAPADI A, J.

The question which arises for determination in this civi
appeal filed by the department is \026 whether the departnment was
right in rejecting the Kar Vivad Samadhan Schere decl arati ons
filed by the respondent-assessee on the ground that the
assessnments had becone final in the year 1992-93 (when the
assessee’ s appeals were dismissed for failure to pre-deposit
sel f-assessed tax) and that the respondent herein had filed
revi sions under the Income Tax Act and Wealth Tax Act in
Novemnber/ Decenber, 1998 only to obtain the benefit of Kar
Vi vad Samadhan Schene, 1998, which cane into force w.e.f.
1.9.1998. According to the departnent, the revisions filed by
the assessee were tinme barred and as such they were not
"pending"” in terms of section 95(i)(c) of the said Schene.

The undi sputed facts which lie within a very narrow
conpass are as foll ows:

In respect of assessnment years 1984-85 to 1991-92, the
assessee was |liable to pay tax under assessnent orders passed
vi de section 143(3) of the Income Tax Act, 1961 and al so under
the assessment orders passed under the Wealth Tax Act, 1957.

Bei ng aggrieved by the assessnment orders, the assessee
herein, preferred appeals to the Comm ssioner (A) under
section 246 of the said Act. However, the assessee failed to
pre-deposit the self-assessed tax and consequently, the appeal s
cane to be dismissed in the year 1992-93.

The Finance (No.2) Act, 1998 introduced a schene
call ed Kar Vivad Samadhan Schene (for short "the Scheng").
The said Schenme was contained in Chapter |V of the Finance
Act and consi sted of sections 86 to 98 (both inclusive). The
sai d schene cane into force w.e.f. 1.9.1998 in respect of tax
arrears outstanding as on 31.3.1998 and was in force up to
31.1.1999.

On 28/29.12.1998, the assessee herein filed appeals and
revisions as mentioned in the statenment given herein bel ow
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Revi si on
Petition

Filed

Date of filing of
Appeal /
Revi si on
Petition

Date of filing
KVSS

decl arati on
Dat e of order
on KVSS
Decl ar ati ons
Stat us on

KVSS

decl arati ons
Dat e of order on
application for
condonati on of
delay in filing of
Appeal /
Revi si on

Status on the
application for
condonati on of
delay in filing
Appeal /
Revi si on

1980- 81

Appea

13/ 15. 01. 99
Last Week of
Jan., 1999

15/ 22/23.2.99 &
5.3.99

Accept ed

Del ay

condoned

1981- 82

Appea

13/ 15/ 01. 99
Last Week of
Jan., 1999

15/ 22/23.2.99 &
5.3.99

Accept ed

Del ay
condoned
1984- 85
Revi si on
26.11.98 to
8.12.1998
28/ 29.12.98
9.2.1999
Rej ect ed
31. 3. 2000
Del ay not
condoned
1985- 86
Revi si on
26.11.98 to
8.12.1998
28/ 29.12. 98
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9.2.1999
Rej ect ed
31. 3. 2000
Del ay not
condoned
1986- 87
Revi si on
26.11.98 to
8.12.1998
28/ 29.12.98
9.2.1999
Rej ect ed
31. 3. 2000
Del ay not
condoned
1987- 88
Revi si on
26.11.98 to
8.12.1998
28/ 29.12.98
9.2.1999
Rej ect ed
31. 3. 2000
Del ay not
condoned
1988- 89
Appea
13/15.01. 99
Last Week of
Jan., 1999
15/ 22/ 23.2.99 &
5.3.99
Accept ed

Del ay
condoned
1988- 89
Revi si on
26.11.98 to
8.12.1998
28/ 29.12. 98
9.2.1999

Rej ect ed
31. 3. 2000
Del ay not
condoned
1989- 90
Appea

13/ 15. 01. 99
Last Week of
Jan., 1999
15/ 22/23.2.99 &
5.3.99
Accept ed

Del ay
condoned
1989- 90
Revi si on
26.11.98 to
8.12.1998
28/ 29.12.98
9.2.1999
Rej ect ed
31. 3. 2000
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Del ay not
condoned

1990- 91

Appeal

13/ 15. 01. 99
Last Week of
Jan., 1999

15/ 22/ 23.2.99 &
5.3.99

Accept ed

Del ay
condoned
1990-91
Revi si on
26.11.98 to
8.12.1998
28/ 29. 12.98
9.2.1999

Rej ect ed
31. 3. 2000
Del ay not
condoned
1991-92
Appeal

13/ 15. 01. 99
Last Week of
Jan., 1999
15/ 22/ 23.2.99 &
5.3.99
Accept ed

Del ay
condoned
1991-92
Revi si on
26.11.98 to
8.12.1998
28/ 29.12.98
9.2.1999

Rej ect ed
31.3.2000
Del ay not
condoned
1992-93
Appeal

13/ 15. 01. 99
Last Week of
Jan., 1999
15/ 22/ 23.2.99 &
5.3.99
Accept ed

Del ay

condoned
1993-94

Appea
13/15.01. 99
Last Week of
Jan., 1999

15/ 22/ 23.2.99 &
5.3.99

Accept ed

Del ay
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condoned

On the above facts, the departnent’s case before us is
that the schene was enacted to resolve the pending litigation;
that the purpose of the schenme was not to create artificia
pendency of litigation; that the revisions were not pending on
1.9.1998 when the schene cane into force as the revisions were
filed in Novenber and Decenber, 1998 al ong with applications
for condonati on of delay and consequently, such revisions did
not come within the meaning of the word "pendency" as
mentioned in section 95(i)(c) of the said Scheme. On behalf of
the departnment, it was further pleaded that under the I T Act,
there was a difference between an appeal and a revision; that
the remedy of filing anappeal is available to an assessee under
section 246 as a matter of right whereas the remedy of filing
revi sion under section 264 was a discretionary renedy. On
facts, it was pleaded that the revisions filed by the assessee
were not bonafide as the appeals under section 246 stood
di smissed in the year 1992-93 for failure to pre-deposit self-
assessed tax; that the revisions filed were also not bona fide as
they were filed only to obtain the benefit of the said scheneg;
that the revisions were filed under section 264 before the
conmi ssioner after a long delay and they were rightly
di sm ssed by the comm ssioner subsequently for want of
sufficient cause to condone the del ay.

Shri K. P. Pathak, |earned ASG appearing on behalf of the
department woul d subnit that the scheme was a sel f-contained
Code; that it stood on its own force different fromthe Income
Tax Act/Wealth Tax Act; that the intention of the Schene as
reflected in the speech of former finance m nister indicated that
the purpose of the Schenme was to bring to an end pending
litigation and not to create an artificial litigation in respect of
assessments which had attained finality. |In this connection,
| ear ned counsel pointed out that inthe present case the
department had in fact resorted to execution proceedi ngs and a
part of the arrears was al so realized through the auction sale of
the | ands of the assessee and, therefore, there was no bona fide
pendency of litigation on the date when the assessee filed hi's
decl arati ons under the Scheme. The |earned counsel submitted
that there was a difference between an appeal under section 246
and revisions under section 264 of the IT Act; that under the
provi so to section 264, the comm ssi oner was enpowered to
condone the delay in filing of revision if he was satisfied that
the assessee was prevented by sufficient cause fromypreferring
the revision within the prescribed tine. It was submtted that
the revision petition was not pending in ternms of section
95(i)(c) of the Schene; that the delay in filing the revisions was
not condoned and, consequently, the assessee was not eligible
to take the benefit of the scheme. In this connection, |earned
counsel placed reliance on the judgment of this Court in the
case of Conmputwel Systenms P. Ltd v. W Hasan & Anot her
reported in (2003) 260 I TR 86.

Per contra, Shri ML.Varnma, |earned senior counse
appearing on behal f of the assessee submitted that revisions and
appeal s were filed by the assessee along with the condonation
applications; that, however, declarations pertaining to the
assessnment years covered by the appeals under sections 246
were accepted by the designated authority (for short "DA")
under the Schene though the applications for condonation of
del ay were pending deci sion whereas the DA rejected the
declarations filed by the assessee covered by the revisions
wi thout waiting for the conm ssioner to exercise his authority
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to condone the delay under the proviso to section 264 of the IT
Act. Learned counsel made the grievance that no reason has
been given by the departnment for rejecting one set of

decl arati ons concerning revisions under section 264 while
accepting decl arati ons concerni ng appeal s under section 246 of
the I'T Act, though in both the cases, applications for
condonati on of delay were filed and pendi ng.

On the question of law, |earned counsel invited our
attention to section 95(i)(c) and submitted that the schene was
a Code by itself; that the object of the scheme was to recover
the taxes locked in the pending litigation and for the purposes
of the applicability of the schenme, appeals, references,
revisions, wit petitions pertaining to the tax cases were all put
at par under section 95(i)(c) of the Schene. It was urged on
behal f of the assessee that if a revision or an appeal was
pendi ng on the date of the filing of the declaration under the
Scheme, it was not open to the DA to hold that the
appeal s/ revi sions were sham ineffective or infructuous. 1In this
connection, reliance was placed on the judgnent of this Court
in the case of Dr. Ms. Renuka Datla & Qhers v.
Conmi ssi oner of | ncone-Tax & Another reported in (2003)
259 | TR 258.

The basic point which we are required to consider in this
case is the neaning of the word "pending" in section 95(i)(c) of
the sai d Schene.

The object of the schene-was to make an offer by the
Governnment to settle tax arrears-locked in Litigation at a
substantial discount. It provided that any tax arrears could be
settled by declaring them and payi ng the prescribed anount of
tax arrears, and it offered benefits and i nmunities from penalty
and prosecution. In several matters, Covernment found that
| arge nunber of cases were pending at the recovery stage and,
therefore, the Governnent came out with the said Schene
under which it was able to unlock the frozen assets and recover
the tax arrears.

In our view, the Schene was in substance a recovery
scheme though it was nomenclatured as a "litigation settl enent
schenme” and was not simlar to the earlier Voluntary D scl osure
Schene. As stated above, the said Schenme was a conplete
Code by itself. Its object was to put an end to all pending
matters in the form of appeals, reference, revisions and wit
petitions under the IT Act/W Act. Keeping in nmndthe above
object, we have to exam ne section 95(i)(c) of the Schenmne,
whi ch was different from appeal s under section 246, revisions
under section 264, appeals under section 260A etc. of the IT
Act and simlar provisions under the WT. Act. Under the I.T.
Act, there is a difference between appeals, revisions and
references. However, those differences were obliterated and
appeal s, revisions and references were put on par under section
95(i)(c) of the Schene. The object behind section 95(i)(c) in
putting on par appeals, references and revisions was to put an
end to litigation in various fornms and at various stages under the
| T Act/Walth Tax Act and, therefore, the rulings on the scope
of appeal s and revisions under the IT Act or on Voluntary
Di scl osure Schene, will not apply to this case.

One nore aspect needs to be |ooked into. The Finance
(No.2) Act, 1998 introduced a Schene called Kar Vivad
Sanmadhan Scheme, 1998. It was a recovery schene. Under the
Schene, the tax arrear had to be outstanding as on 31.3.1998.
Under section 87(f), "disputed tax" was defined to nmean tota
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tax determ ned and payabl e under the IT Act/Walth Tax Act in
respect of an assessnent year but which renmained unpaid as on
the date of maeking of the declaration fromwhich TDS, self-
assessed tax, advanced tax paid, if any, had to be deducted

under section 90; the DA had to determ ne the anmpbunt payable

and for that purpose, he had to determne the tax arrear as well
as the di sputed anobunt as defined under section 87(f). Thus, the
DA had to nake an assessnent of tax arrears, disputed anount

and amount payable for each year of assessnent; that appea

was barred agai nst the order under section 90 (see section 92);
that such determnation had to be done within 60 days fromthe
recei pt of the declaration and based thereon the DA had to issue
a certificate. In other words, till the conpletion of the

af orestated exerci se, the appellant could not have paid the
amount of tax and, therefore, the appellant was not |iable to pay
interest as his liability accrued only after the ascertai nment of
the anmount payabl e under-section 90. |In the present matter, that
exerci se has been conpl eted; that taxes have been recovered by
sal e of |ands; that ampbunts have been paid pursuant to the
determ nation by the DA, nay be under the orders of the High
Court and, therefore, we do not wi sh'to reopen the matter.

In the case of Dr. Ms. Renuka Delta (supra), this Court
has held on interpretation of section 95(i)(c) that if the appeal or
revision is pending on'the date of the filing of the declaration
under section 88 of the Schene, it is not for the DA to hold that
the appeal /revi sion was "sham', "ineffective" or "infructuous"
as it has.

In the case of Raja Kulkarni v. The State of Bonbay
reported in AIR 1954 SC 73, this Court |aid down that when a
section contenpl ates pendency of an appeal, what is required
for its application is that an appeal should be pending and in
such a case there is no need to introduce the qualification that it
shoul d be valid or conpetent. - Wether an appeal is valid or
conpetent is a question entirely for the appellate court before
whom the appeal is filed to decide and this determnation is
possi bl e only after the appeal is heard but there i's nothing to
prevent a party fromfiling an appeal which nay ultinately be
found to be inconpetent, e.g., whenit is held to be barred by
[imtation. Fromthe nmere fact that such an appeal is held to be
unmai nt ai nabl e on any ground what soever, it does not follow
that there was no appeal pending before the Court.

To the sane effect is the law [ aid down by the judgment
of this Court in the case of Tirupati Bal aji Devel opers (P) Ltd.
v. State of Bihar & Others reported in (2004) 5 SCC 1, in
which it has been held that an appeal does not cease to be an
appeal though irregular and inconpetent.

For the aforestated reasons, orders of the designated
authority rejecting the declarations filed by the assessee are
quashed. W do not find any infirmty, to this extent, in the
i mpugned judgnent of the High Court. The appeal is
accordingly dismssed, with no order as to costs.




