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ACT:

Payment of G atuity Act, 1972-S. '1(3)(b)-Scope of-A
CGovernment project whether an "lIndustrial Establishnent”.

Ret r enched wor ker s- | f entitled to gratuity-
"Retrenchnent " - Meani ng of.

Act, a self-contained Code-Application for gratuity-If
would lie under s. 33 C(2) of Industrial D sputes Act.

HEADNOTE

The respondents, who were ~the enpl oyees of the Hyde
Department of the CGovernment - of Punjab, were retrenched on
the conpletion of the work assigned to them Their claimfor
paynment of gratuity under the Paynent of Gratuity Act, 1972
havi ng been rejected by the appellants, they  noved the
Labour Court under s. 33-C(2) of ‘the Industrial Disputes
Act, 1947. The Labour Court allowed their claim The Hi gh
Court dism ssed the appellant’s appeal in limne

In appeal it was contended that (1) the viewof the
Labour Court that the project was an establishnent within
the meaning of the definition of "Industrial establishnment"
contained in s. 2(ii) (g) of the Paynent of Wages Act was
erroneous, and the Paynent of Wages Act being a Central Act
is not an enactment contenplated by s. 1(3)(b) of the
Payment of Gatuity Act; (2) since retrenchnent is not
superannuation or retirenment or resignation or death or
di sabl enent due to accident or disease as defined in s. 4(1)
of the Act, the retrenched enployees were not entitled to
gratuity; and (3) the Payment of Gratuity Act being a self-
contai ned code, it excludes recourse to any other statute
for claimng relief under this Act and, therefore, the
respondents application wunder s. 33-C(2) of the Industria
Di sputes Act was m sconceived.

Al'l owi ng the appeal in part;
N

HELD : 1(a). It is not <correct to say that what is
contenplated by s. 1(3)(b) of the Paynment of Gratuity Act is
a law enacted by the State Legislature and not a Central Act
li ke the Payment of Wages Act. There can be no doubt that
when s. 1(3)(b) speaks of "any law for the time being in
force in relation to shops and establishnents in a State" it
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i ncludes the Payment of Wages Act, which is a lawin force
inthe State. [956 B-(

(b) The Paynent of Wages Act is a statute which, while
it my not relate to shops. relates to a class of
establishnments, i.e. industrial establishments. There is no
warrant for limting the meaning of the expression "law' in
s. 1(3)(b) to a law which relates to both shops and
establ i shnents such as the Punjab Shops and Commercia
Est abl i shments Act, 1958. The expression is conprehensive in
its scope and can nean a lawin relation to shops as well
as, separately, alawin relation to establishnents or a | aw
inrelation to shops
954
and comercial establishments and a lawin relation to non-
comerci al establishments. Had the intention of Parliament
been to refer to a lawrelating to comrercial establishnents
it would not have Ileft the ~expression "establishnents"
unqual i fied. There is no reason for giving a |limted nmeaning
tos. 1(3) (b). Thi's section applies to every establishnment
within the neaning of any law for the tine being in force in
relation to establishmentsin a State. Such an establishnent
woul d i nclude an industrial establishnent wthin the neaning
of s. 2(ii)(g) of the Payment of \Wages Act. Therefore, the
Payment of Gratuity Act applies to an establishnent in which
any work rel ating, ~anong others, to the generation
transm ssion and distribution of electricity or any other
formof power is being carried on as defined in s. 1(3)(b)
of the Act. [956 D-H, 957 A

2. The expression "retrenchment" whi ch has been defined
ins. 2(g) to mean "termnation of the service of an
enpl oyee ot herwi se than on superannuation” is franed in the
wi dest terms. Except for superannuation, any termnation of
service woul d amount to "retirement"” for the purposes of the
Act. Retrenchment is termnation of service. It is
imuaterial that the term nation i's occasioned by the need to
di scharge surplus |abour. [957 E-F]

Bersi Light Railway Conpany  Labour v. K. M Jogl ekar
AR 1957 SC 121, referred to.

3(a). Parliament intended that proceedings for paynent
of gratuity due under the Act mnust be taken under that Act
and not wunder any other. There fore the respondents’
application did not lie wunder s. 33-C(2) of the Industria
Di sputes Act. and the Labor Court had no jurisdiction to
entertain it. [959-E]

(b). The Paynment of Gatuity Act is-a conplete code
containing derailed provisions covering all the essentia
features of the schene for paynent of gratuity. For the
enforcenent of its provisions, the Act provides for. the
appoi ntnent of a Controlling Authority for adm nistering the
Act. He has been invested with an anplitude of power for the
full discharge of his responsibilities under the Act. Any
error committed by him can be corrected in appeal by the
appropriate CGover nirent or an appel | ate aut hority
particularly constituted under the Act. [959 B-D]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 8 of
1977.

Appeal by Special Leave fromthe Judgnent and Order
dated 5-6-1975 of the Punjab and Haryana Hi gh Court in G vi
Wit No. 3166/ 75.

Soli J. Sorabji, Solicitor General and O P. Sharma for
the Appell ant.
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Hardev Singh for the Respondent.

The Judgrment of the Court was delivered by

PATHAK J.-1n this appeal by special |eave the State of
Punj ab appeal s against the judgnment and order of the High
Court of Punjab & Haryana refusing to quash an order under
section 33-C(2) of the
955
Industrial Disputes Act, 1947 for paynent of gratuity to the
respondents under the Paynent of Gatuity Act, 1972.

The Hydel Departnent of the Governnment of Punjab had
undertaken a Project described as the "Hydel Upper Bari Doab
Construction Project.” The respondents Nos. 2 to 8 were
enpl oyed as wor kcharged enpl oyees. On conpletion of the work
assigned to themthey were retrenched, and retrenchnent
conpensation was paid to them The enployee respondents
clained that they were also entitled to gratuity, bonus and
certain other allowances and benefits. The gratuity was
cl ai med under the Paynent of Gatuity Act, 1972. The claim
bei ng di sputed, the respondents applied under section 33-
C(2) of  ‘the Industrial Disputes Act, 1947 to the Labour
Court, Jullundur. The Labour Court made an order dated Apri
30, 1975 that the enpl oyee respondents were entitled to the
gratuity claimed by them but not to bonus and the other
al  owances and benefits.” A wit petition filed by the
appel | ant has been dismssed in |imne by the H gh Court of
Punj ab and Haryana.

In this appeal, the |earned “Additional Solicitor-
CGeneral contends on behal f of the appellant that the Paynent
of Gratuity Act, 1972 cannot be invoked by the respondents
because the Project does not~ fall wthin the scope of
Section 1(3) of that Act. Section 1(3) provides that the Act
will apply to :

"(a) every factory, mine, oilfield, -plantation, port

and railway conpany;

(b) every shop or establishment - within the nmeaning of
any law for the time being in force in relation to
shops and establishnments in a State, in which ten
or nore persons are enployed, or were enployed, on
any day of the precedi ng twel ve nont hs;

(c) such ot her est abl i shnents or cl ass of
establishments, in which ten or nore enpl oyees are
enpl oyed, or were enployed, onany day of the
precedi ng twelve nmonths, as the Central Governnent
may, by notification, specify in this behalf."

According to the parties, it is clause (b) al one which needs
to be considered for deciding whether the Act applies to the
Project. The Labour Court has held that the Project is an
establishnent within the meaning of the Paynent of Wages
Act, section 2(ii) (g) of which defines an "industria

establishnent” to nmean an "establishnent in which any work
relating to the construction, devel opment or maintenance of

956

bui | di ngs, roads, bri dges or canals, or relating to
operations connected wth navigation, irrigation or the
supply of water, or relating to the generation, transm ssion
and distribution of electricity or any other form of power
is being carried on." It is urged for the appellant that
the Paynment of Wages Act is not an enactment contenpl ated by
section 1(3)(b) of the Paynent of Gatuity Act. The Paynent
of Wages Act, it is pointed out, is a central enactnment and
section 1(3)(b), it is said, refers to a |law enacted by the
State Legislature. W are unable to accept the contention

Section 1(3) (b) speaks of "any law for the tinme being in
force in relation to shops and establishnents in a State."
There can be no dispute that the Payment of \Wages Act is in
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force in the State of Punjab. Then, it is submitted, the
Payment of \Wages Act is not alawin relation to "shops and
establishnents". As to that, the Paynent of Wages Act is a
statute which, while it may not relate to shops, relates to
a class of establishnents, that is to say, industria

establishments. But, it is contended, the lawreferred to
under section 1(3) (b) nmust be a law which relates to both
shops and establishnments, such as the Punjab Shops &
Commerci al Establishments Act, 1958. It is difficult to
accept that contention because there is no warrant for so
[imting the meaning of the expression "law' in section
1(3) (b). The expression is conprehensive in its scope, and
can nean a lawin relation to shops as well|l as, separately,
alawin relation to establishnents, or a lawin relation to
shops and commerci al establishnents and a lawin relation to
nonconmer ci al establishnents. . Had section 1(3)(b) intended
to refer to a single enactnment, surely the appellant would
have been able to point to such a statute, that is to say, a

statute relating to shops and est abl i shnents, bot h
conmer ci al —and non- conmer ci al . The Punj ab Shops &
Conmer ci al_Establ i shnents ~Act does ~not relate to all kinds
of establishnents. Besides shops, it relates to comercia

establ i shnents al one. -~ Had the intention of Parliament been,
when enacting section 1(3)(b), to refer to alawrelating to
comercial establishments, it would not have left the
expression "establishnments” unqualified. W have carefully
exam ned the various provisions of the Payment of Gratuity
Act, and we are unable to discern-any reason for giving the
l[imted neaning to section 1(3) (b) wurged before us on
behal f of the appellant. Section 1(3) (b) applies to every
establishnment within the nmeaning of any law for  the tine
being in force in relation to establishnments in. a State
Such an est abl i shrment woul d i ncl ude an i ndustria
establishment within the meani ng of section 2(ii) (g) of the
Payment of \Wages Act. Accordingly, we are of opinion that
the Paynment of Gatuity Act applies to an establishnent in
which any work relating to construction, developnent or
mai nt enance of buil di ngs,

957
roads, bridges or canals, or relating to operations
connected with navigation, irrigation or the -supply  of

water, or relating to the generation, transm ssion  and
distribution of electricity or any other formof power is
being carried on. The Hydel Upper Bari Doab Construction
Project is such an establishnent, and the Paynent of
Gratuity Act applies to it.

The second contention on behalf of the appellant is
that retrenchnent does not fall within section 4(1) of the
Payment of Gratuity Act, under which gratuity is payable to
an enployee on the termnation of his enploynent., The
term nation envi saged occurs either

“(a) on his superannuation, or

(b) on his retirement or resignation, or

(c) on his death or disablenent due to accident  or

di sease. "

Having regard to the definition of "superannuation" in
section 2(r) of the Act, it is clear that the case is not
one under clause (a). Nor, admittedly, is it a case which
falls under <clause (c). As regards clause (b), it is not a
case of resignation. The only question is whether it can be
regarded under clause (b) as a case of retirement. The
expression "retirement” has been defined by section 2(q) to
nean "termnation of the service of an enployee otherw se
than on superannuation." The definitionis framed in the
wi dest terms. Except for superannuation, any termnation of
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service would ampunt to "retirenent"” for the purposes of the
Act. Retrenchment is a termnation of service. It s
imuaterial that the term nation is occasioned by the need to
di scharge surplus |labour. That retrenchment inplies the
di scharge of surplus |abour was explained in Bersi Light
Rai | way Conpany Labour v. K. M Jogl ekar. Nonetheless, it
amounts to termnation of service. W are of opinion that
the retrenchnent of the enployee respondents falls within
the scope of section 4(1) of the Paynent of Gatuity Act,
and the enployee respondents are therefore entitled to
gratuity under that provision.

The third contention raised by the appellant is that
the enpl oyee respondents were not entitled to apply under
section 33-C(2) of the Industrial D sputes Act, 1947 for
paynment of the gratuity, and should have, if at all, applied
under the provisions of the Payment of Gatuity Act. It is
urged that the Payment ~of Gatuity Act is a self-contained
code incorporating all the essential provisions relating to
paynment of gratuity which can be clainmed under that Act, and
its provisions inpliedly exclude recourse to any other
statute for that purpose. The
958
contention has force and nust be accepted. A careful perusa
of the relevant provisions of the Payment of Gatuity Act
shows that Parlianment has enacted a closely knit schene
providing for paynent of gratuity. A controlling authority
is appointed by the appropriate Governnent under section 3.
and Parliament has made him~ responsible for t he
adm nistration of the entire Act. In what event gratuity
will become payable and how it will be quantified are
detailed in section 4.  Section 7(1) entitled a person
eligible for paynent of gratuity to apply in'that behalf to
the enployer. Under section 7(2), the enployer is obliged,
as soon as gratuity becomes payable and whether an
application has or has not been nade for payment of
gratuity, to determ ne the anobunt of gratuity and informthe
person to whomthe gratuity is payabl e specifying the anount
of gratuity so determined. He is obliged, by virtue of the
same provision, to inform the controlling authority also,
thus ensuring that the controlling authority is seized at
all times of information in regard to gratuity as-it becones
payable. If a dispute is raised in regard to the anount of
gratuity payable or as to the admssibility of any claimto
gratuity, or as to the person entitled to receive the
gratuity, section 7(4) (a) requires the enpl oyer to deposit
with the controlling authority such anount as he admits to
be payable by himas gratuity. The controlling authority is
enpower ed. under section 7(4)(b), to enter upon an
adj udi cation of the dispute, and after due inquiry, and
after giving the parties to the dispute a reasonable
opportunity of being heard, he is required to deternine the
amount of gratuity payable. In this regard, the controlling
authority has all the powers as are vested in a court while
trying a suit under the Code of Cvil Procedure, 1908 in
respect of obtaining evidentiary material and the recording
of evidence. The anmount deposited by the enployer with the
controlling authority as the adnitted anount of gratuity
will be paid over by the controlling authority to the
enpl oyee or his nominee or heir. Section 7(7) provides an
appeal against the order of the controlling authority under
section 7(4) to the appropriate Governnent or such other
authority as may be specified by the appropriate Governnent
in that behalf. The appropriate Governnent or the appellate
authority is enpowered under section 7(8), after giving the
parties to the appeal a reasonable opportunity of being




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 6

heard, to confirm nodify or reverse the decision of the
controlling authority. Were the ambunt of gratuity payable
is not paid by the enployer with in the prescribed tineg,
the controlling authority is required by section 8, on
application nade to it by the aggrieved person, to issue a
certificate for that anpbunt to the Collector. The Coll ector,
thereupon, is enpowered to recover the anpbunt of gratuity,
together with conpound interest thereon at the rate of nine
per cent per annumfromthe date
959
of expiry of the prescribed time, as arrears of |and
revenue, and pay the sane to the person entitled thereto.

It is apparent that the Payment of Gratuity Act enacts
a conplete code containing detailed provisions covering al
the essential featuresof a schene for paynment of gratuity.
It creates the right to paynment of gratuity, indicates when

the right wll accrue, ~and lays down the principles for
guantification of the gratuity. It provides further for
recovery of the anpbunt, and contains an especial provision
that compound interest at nine per cent per annumw || be

payabl e on_delayed paynent. For the enforcenent of its
provisions, the Act provides for the appointnment of a
controlling authority, who'is entrusted with the task of
adm ni stering the Act. The fulfilnent of the rights and
obligations of the parties are made his responsibility, and
he has been invested with an anplitude of power for the ful
di scharge of that responsibility. Any error conmitted by him
can be corrected in appeal by the appropriate Government or
an appellate authority particularly constituted under the
Act .

Upon all these considerations, the conclusion is
i nescapabl e t hat Parlianment intended that proceedings for
paynment of gratuity due under the Paynment of Gratuity Act
must be taken under that Act and not under any other. That
being so, it must be held that the applications filed by the
enpl oyee respondents under section 33-C(2) of the Industria
Di sputes Act did not |ie, and the Labour Court had no
jurisdiction to entertain and dispose of them On that
ground, this appeal nust succeed.

In the circunstances, it is not necessary to notice the
further submission on behalf of the appellant that where a
serious dispute exists in regard to the basis of a claimfor
paynment of gratuity, no proceedings will |ie under section
33-C(2) of the Industrial D sputes Act.

The appeal is allowed, and the order dated April 30,
1975 of the Labour Court, Jullundur is ‘quashed.” Having
regard to the terns on which special |eave was granted by
this Court to the appellant, the appellant shall pay to the
enpl oyee respondents their costs of this appeal

At this stage we put to the |earned Solicitor-General
who appeared for the State whet her in the  specia
circunstances it was not fair that the entire anobunt be paid
by the appellant to the enpl oyees wi thout

960

driving them to a separate proceeding. He has fairly stated
that the appellant is wlling to do so and the sol e object
of this litigation was to have the law clarified. W,

therefore, direct the appellant to pay to the enployee
respondents within one nonth fromtoday the ampunts that nmay
be due to them if they have not al ready been paid.

P.B.R Appeal all owed
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