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JUDGMENT
Ahnedi, CJI

Leave granted in S.L.P. (Civil) No. 8726 of 1992.

These wit petitions, with a Cvil Appeal, a Contenpt
Petition and a review petition heave arisen out of severa
orders passed by this Court as well as by the Hi gh Curt of
Al | ahabad, coupled wth certain acts and onissions /on the
part of the State of Uttar Pradesh. The mmin dispute relates
to the seniority and pronotion of enployees in the clerica
cadre of the Food and Civil supplies Department of the State
of Utar Pradesh. The Uttar Pradesh Food and G vil Supply
Depart nent consists of 3 wings, viz., Marketing Wng, Supply
Wng and Wights and Measures Wng. The head of all the
three wings is the Commi ssioner, Food & Civil Supplies. The
channels of pronmotion in the Marketing Wng and in the
Supply Wng fromthe Ilower rank to the higher rank are as
under :

Mar keti ng W ng Supply W ng

Mar keti ng | nspect or Supply | nspector
Account ant/ Head d erk Account ant/ Head d erk
Seni or Cerk Sr. Account derk
Cerk Cerk

Appointnment to the post of Marketing Inspectors —and
Supply Inspectors are made fromtwo sources: (i) by direct
recruitnment; and (ii) by pronmotion from the |ower cadres
nmenti oned above, in the ratio of 1:1.

To put the facts chronologically, it would be proper to
refer to an order of this Court dated 20.1.1984 in a batch
of special |eave petitions fromthe judgnent and order of
the High Court of Allahabad dated Septenber 29, 1983
reported as Sheo Dutt Sharma v. State of U P. & Qthers 1984
(Supp) SCC 190. The petitioners in that group of petitions
were prompoters to the cadre of Marketing |nspectors.
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Al though a seniority list was proposed to be prepared,
pronotions to the rank of Marketing |Inspections were
occasional ly nmade on tenporary or on ad hoc basis during the
procurenent seasons, and reversions at the end of such
seasons followed as a matter of course. As a | arge nunber of
Mar keting Inspectors were sought to be reverted in this
process, they filed a Cvil Mscellaneous Wit No. 6763 of
1983 in the Hi gh Court of Allahabad and obtained an interim
stay from the vacation Judge and thus continued to function
under Court orders as Marketing Inspectors. the Wit
Petition was subsequently dism ssed by a Division Bench of
the Hgh Court which held that the pronotions were ad hoc
and upto and inclusive of August 31, 1983 and therefore,
they had no right to the post of Marketing |nspector. The
H gh Court, however, ordered that those of the pronoters who
could be accomodated within  the 50% quota for themin the
regul ar posts, subject to reservations for Schedul ed Castes
and Backward Casses, should be so accompdated. The State
of Uttar /Pradesh submtted before this Court in appeal that
a seniority list of clerical staff dated 10.1.1983 woul d be
treated as the final seniority |list and would be the basis
for pronmotion to the regular post of Marketing Inspectors
and that promotions for seasonal requirenents would be made
on ad hoc basis. This Court directed, vide order dated
20.1.1984, that such seasonal pronptions nust be nmade for
specific terms and outside the quota of 50% On behal f of
the State of Utar Pradesh, it was  also -subnmtted that
i ndi vidual clainms of any error in the seniority list would
be exam ned and the consequence reached on such examni nation
woul d be given effect to.

The present proceedi ngs-have been initiated on behalf
of the clerical staff of the Supply Wng, seeking pronotion
to the posts of Supply Inspectors. ~They allege that the
State of Utar Pradesh failed to give effect to the
seniority list of the clerks and many of them had to
approach the High Court and this Court for promption to the
posts of Supply Inspectors as the pronotions to the post of
Supply Inspectors were made without follow ng the 'seniority
[ist. One such order of the Hi gh Court was chal | enged by way
of special |eave petition No. 3491/84 entitled Saroj Kumar
Tyagi and others v. State of Uttar Pradesh and others on the
ground that about 100 junior persons had been pronoted as
Supply Inspectors in violation of the petitioners’ right to
seniority. By an order dated 28.1.1985, this Court directed
by way of an interimnmeasure that pronotions may be nade of
those clamoring for pronotion after exhausting the |ist of
Head Cl erks dated April 1, 1976 and thereafter accommvdati ng
such of the petitioners as could be accommpdated. The fina
judgrment in the matter was, however, nmde on 4.12.1987. A
synpat hetic view was taken for those who had been working as
Supply Inspectors for quite some time, although; perhaps,
they would not have been entitled to such pronotion
according to seniority exception for two petitioners therein
nanely Saroj Kumar and Prabhu Dayal who were entitled to
pronotion on the basis of their seniority. They all were
allowed to continue as Inspectors of supply not on the basis
of their seniority but on the sole consideration that they
had been continuing in the pronotional post for quite a | ong
period and it would be inappropriate to revert them
However, this Court clarified that such continuation in the
hi gher post woul d not confer any seniority.

Si mul taneously, litigation was also on in the High
Court for pronmotion to the post of Senior Accounts Cerk
fromthat of Cerk and to the post of Supply |Inspector from
that of Head O erk/Accountant. The H gh Court of All ahabad
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in Wit Petition (Civil) No. 4063 of 1986 entitled Ram Daya
& Os. v. State of U P. passed an order dated 5.9.1988
directing the State of UP. to take steps to pronote the
petitioners before the H gh Court as Supply Inspectors
within a period of four weeks fromthe date of production of
certified copy of that order before the appropriate
aut hority.

Still others filled a wit petition before this Court,
being Wit Petition No. 1128 of 1989 and Wit Petition No.
490 of 1990 and by an order dated 1st Cctober, 1991, this
Court directed to pronote 15 of the petitioners to the post
of Supply Inspectors. The contention of the petitioners in
the said two petitions was that certain pronotions to the
post of Supply Inspectors had been nade in violation of the
rule of seniority and the petitioners therein had been
adversely affected. By the order dated 1.10.91, this Court
directed that the petitioners therein - 15 clerks be
promoted w.e.f. ~the date on which the juniors were pronpoted
to the next higher posts of Supply Inspectors wth al
benefits ' accruing to them if -necessary, by creating
super nunerary posts.

On 23rd Cctober, 1990, in a wit petition filed by the
Associ ation of Head d erks/Accountants this Court directed
the State Government to- consider the <case of the workmen
concerned in that wit petition in the light of the rel evant
rules and orders and to accord them whatever relief was
avail abl e according to | aw.

Soon thereafter the wit petition No. 1131 of 1991 was fil ed
by Mahnmobod Hasan and  others. The other petitions were also
filed in quick succession. The case of Mahnpod Hasan may be
treated to be the principal case and the records of this
case may be adverted to for the purpose of the facts.
Mahmood Hasan and others in this wit petition have given
lists of Supply Cerks who were pronmoted pursuant. to the
orders of this Court on 1.10.1991, as well as those pronoted
by the order dated 4.12.1987, and those by order of the High
Court dated 5.9.1988. All the three Ilists also show the
respective date of appointnent of each clerk. The list of
petitioners along with the dates of t heir initia
appoi ntnents, their positions in the seniority list and the
names of the District Supply Ofices they respectively
bel ong to, have been given in the form of a table. ~The
purpose of the petitioners is to show that the  present
petitioners were senior to those who obtained pronotion
under various orders of this Court and the H gh Court. It
may be «clarified here, of course, that all the petitioners
herein are not enbloc senior to all those who have obtai ned
promotion by various orders of this Court and the  High
Court. The situationis that petitioners are senior to one
or other of those who already stand pronoted by /those
orders. Apart fromthose pronoted under judicial - orders,
many have been pronoted otherwi se by orders of the State
CGovernment. According to the petitioners, some of these
promotions were also made without following the seniority
rule. A list of 153 such persons who were pronoted to the
detrinment of the petitioners herein, has also been subnitted
by the petitioners. The petitioners further add that the
ei ght enpl oyees who were pronoted vide order dated 4.12.1987

cane in service by virtue of an illegal order appointing
themas Senior Accounts Cerk/Accounts Cerk and their
appoi ntnents were declared illegal by the State Governnent

itself, fide or der dat ed 21. 3.1980 beari ng No.
1300/ 29.288/76 (T.C.). However, this order was recalled by
the Government vide its letter No. 1929/29.2.88.76 P.C
dated 1.5.80 Supp. Meanwhile, a State level seniority list
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was i ssued by the Comm ssioner of Food & Civil Supplies,
Lucknow on 16.6.1989. The petitioners therein allege that
they came to know from such list that 153 persons junior to
themlisted in Annexure E had been pronoted. The petitioner
herein have prayed for pronotion in accordance wth the
seniority list to the post of Supply Inspectors and cl ai med
the sane treatnment which had been given to their coll eagues
by the different orders of the Hi gh Court and this Court
menti oned above.

Wit Petition bearing No. 329 of 1992 entitled K K
Singh & Anr. v. State of UP. Os. is very simlar to that
of Mahmood Hasan and others. The petitioners in this wit
petition also claimto 'be senior to those pronoted under
various orders nentioned above. The petitioners in the WP.
No. 512.92 entitled P.K~ Bhatnagar & Os. v. State of UP. &
Os., WP. No. 266/92 entitled Ranjit Singh & Os. v. State
of UP. & Os., WP. No. 263/92 entitled P.C. Jain & Os. v.
State of UP. & Os., WP. No. 578/92 entitled Harish
Chandra Dubey & Os. v. State of UP. & Os., WP. No. 43/92
entitled Surendera Gupta & Os. v. State of UWP. & Os.,
WP. No. 368/92 entitled "RamBriksh Prasad & Os. v. State
of UP. & Os., WP. No. 851/92 entitled Grish Chandra
Srivastava & Os. v.  State of UP. & Os., WP. No. 571/92
entitled Vinod Kumar Srivastava & O's. . v. State of UP. &
Os., WP. No. 294.92 entitled Har Narain GQupta & Os. v.
State of UP. & Os., WP. No. 237/92 entitled Merahi Singh
& Os. v. State of UP. & Os., WP. No. 582/92 entitled
Radha Sharma & Ors. v. State of U P. & Os., WP. No. 106/92
entitled Harichandpal & Ors. v. State of UP. & Os. as well
as that of WP. No. 220/93 entitled Ashahad Mabud Hussain v.
State of UP. & Os. are on simlar facts.

The Wit Petition No. 218/93 is filed by Shri Dalip
Kumar Roy & Ors. against the Stateof UP. & Os. The
petitioners Dalip Kumar Roy & others had approached the H gh
Court of Allahabad by filing CWP No. 34057 of 1991 in which
the High Court vide an order dated 16.11.1991 directed that
in view of the order of this Court dated 1.10.1990 in Wit
Petition (Civil) No. 1128/89 and WP. No. 490/90, the case
of the petitioners therein be considered within 15 days to
mai ntain uniformty anongst enpl oyees. The petitioners filed
a contenpt petition alleging failure on the part of the
Governnment to conply with the order. Later, by an order
dated 18.7.1992, the petitioners’ representation f or
pronotion to the post of Supply |Inspectors was rejected. The
petitioners have challenged the order dated 18.7.1992 as
violative of Article 14 of the Constitution since they had
been deprived of promption despite the fact that their
juniors had been pronoted.

Contenpt Petition No. 373 of 1991 is by an Association
of Head Cl erks/ Accountants working in Food and /Civi
Suppl i es Depart nent prayi ng for initiating Cont enpt
proceedi ngs against the State of Utar Pradesh for not
conplying with the order of this Court dated 23rd October
1990 in Wit Petition No. 152/89 filed by the said
Associ ation. By an order dated 23rd Cctober, 1990, this
Court had directed the State of Uttar Pradesh to consider
the case of all the concerned worknen in the 1light of
rel evant rules and orders and to accord whatever relief was
available to themunder Ilaw the facts alleged herein are
the sane as those in the case of Mahnood Hasan

The Wit Petition No. 309 of 1993 by Shri Gyan Chand is
on its individual facts. H s case is that he was pronoted to
the post of Supply Inspector w e.f. 5.11.1973 but since he
was not relieved from his post of Clerk, he could not join
the pronotional post and his pronotion was cancelled vide
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G O No. 45 of 1974 and was again subsequently pronpted on
4.11.1986. His main prayer is that his seniority in the
cadre of Supply Inspector be treated to be the sane as his
seniority in the cadre of O erks.

The petitioners in WP. No. 522/92 entitled Bikram
Singh Rawat & O's. v. State of UP. & Os., except
petitioners No. 2, have been working as Supply Inspectors
for quite sonetinme. Their grievance is that many juniors
have since been regularised as Supply |Inspectors under the
orders of this Court and H gh Court while they (petitioners)
have not yet been regul arised.

The State of U.P. has cone up with the Review Petition
being No. 820 of 1994 for recalling the orders dated
4.12.1987 and 1.10.1991. These two orders have caused in a
large nunber of Cderks in the Food & Civil Supplies
Depart ment being pronoted-as Supply Inspectors in violation
of the rules of seniority as well as in excess of the posts,
t hereby causi ng serious adm nistrative difficulties.

The State of U P. has also filed a Special Leave
Petition, being No. 8726 of 1992, assailing the order dated
16.11.1991 of ~the High Court of Al lahabad whereby the H gh
Court in view of the order ~of this Court in Wit Petition
No. 1128 of 1989 directed the State of U. P. to consider the
case of the respondents (wit petitioners) for pronotion to
the post of Supply Inspectors within a period of 15 days
fromthe date of presentation of the certified copy for
maintaining uniformty with other enployees.

On behalf of 'the State of  Utar Pradesh certain
anomalies in the pronotion of Cerks/Head Cerks to the post
of Supply Inspectors -have been admtted. However, the
position taken by the petitioners is denied on the ground
that instead of a State |level seniority, the U P. Food and
Cvil Supplies (Supply Branch) Mnisterial Service ' Rules,
1979 require seniority lists to be drawn up in respect of
each category of posts in the “service to be naintained
separately for each division.. The State of U P., however,
does not maintain that the pronotions so far nmade strictly
adhere to even the divisional seniority list. It is
submitted in the counter-affidavit that sone Cerks who were
illegally pronoted to the post of Supply |Inspectors had to
be continued under the orders of this Court as they had
wor ked for sone tinme even though the State Governnment passed
an order cancelling pronotions illegally nmade by the
District Magistrate. It is further submitted that  on
1.10.1991 when this Court nmde the order-to continue the
promoters i n the rank of Supply Inspectors, the Advocate
for the State did not appear to explain the position. It is
al so submtted that as on the date of the counter-affidavit,
there were 99 vacancies in the rank of Supply Inspectors of
which 50% could be filled by promotion and iif all the
petitioners (about 400) are promoted for the reason that
their juniors had already been pronmoted, it will ‘lead to
adm nistrative difficulties, weaken the cadre of ' Supply
I nspectors and would be unjust to the State. Explaining the
position regarding those protected by the order dated
4.12.1987, the State submits that 15 persons as nentioned in
the wit petition had been recruited contrary to rules and
were so declared vide letter dated 21.3.1980 and certain
promotions made by the District Mgistrate on 4.8.1982 were
also simlarly declared illegal on 27.12.1983. However, vide
order dated 4.12.1987, this Court regularised their
pronmoti on on practical considerations.

It will not be out of place to nention here that 147
wit petitions by 490 enployees of the Food & Civil Supply
Department of U. P. have been filed and the Hi gh Court has
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made several interimdirections in these wit petitions
giving benefits of interim pronotions. The State |eve
provisional seniority |list circulated in 1989 was cancel |l ed
on 22.8.1991. It is subnitted by State of U P. that the 1979
Rul es required seniority lists to be maintained only
division-wise and so the Ilist issued in 1989 was not

according to the Rules. However, the state of U P. has since
franed another State level seniority list and has sought
perm ssion to revert all those pronoted out of turn. By an
interimapplication, being |I.A No.14 of 1994 in wit
petition No. 1131 of 1991, the State of U. P. has applied for
vacating all those orders of the Hi gh Court.

A Division-wise seniority list is submtted by the
State. The petitioners in WP. No. 1131/91 lost no tinme to
poi nt  out that even according to the Divisional-wse
seniority list, the pronotions made could not be justified.
In fact, the situation is quite apparently faulty and a
remedi al measure’is required to be devised.

It becanme apparent fromthe conflicting clainms filed by
the petitioners that in order to place the pronotion of the
Supply Cerks/Head dCerksin the post of Supply Inspectors,
those provisionally pronoted for seasonal requirenent or
ot herwi se, as well as those pronpted w thout adhering to the
seniority list for one reason or the other, even though
protected by various orders of this Court and the H gh Court
woul d have to be reverted and pronotions nade afresh on the
basis of the inter se seniority of the nenbers of the said
cadre. By an order 'dated 19.2.1993, it was directed that
before any order for regularisation of pronotion is made on
the basis of a State level seniority, sonme reversions may be
caused and it would be desirable that those likely to be
reverted have an opportunity to present their viewpoint
before this Court. W directed that the State of Utar
Pradesh should have public notices issued regarding the
possibility of reversion taking place so that those likely
to be reverted may put forward their views. In response to
such public notice, sone enployees have filed applications

for interventions/ i mpl eadnent/ affidavits. It is not
necessary to describe their responses to the notices in
detail. Suffice it to say that nost of the applications are

filed by those who have benefited by one order or the other
in securing pronotions for the reason their juniors were
pronmoted. They, in fact, do not oppose the proposed or
possi bl e provision but claimthat they be pronpoted regularly
at least w.e.f. the date anyone junior to them.is pronoted.
Two of the responses are not against the apprehended
reversions but against the seniority list prepared by the
State of U P. during the course of present proceedings.

On 16.8.1993, the State of U P. informed us that a

provi sional seniority |ist had been prepared and objections
thereto had been invited. W directed that the Commi ssi oner
of Food & Civil Supplies will put on notice board a notice

to the effect that this Court has directed that the
objections should be filed wthin four weeks and that if
they are not filed within that period, they wll not  be
entertained. It was suggested that a public notice nmay al so
be issued in the press. A final state-wise seniority list of
persons appointed after 1.4.1964 was subnmitted by the
Addi ti onal Conmi ssioner, Food & Civil Supplies, U P. on 21st
April, 1994. In the acconpanying affidavit, it was submtted
that the list was finalised after hearing about 512
objections and that the State of U P. will adopt this |ist
for the purpose of promotion to the post of Supply
I nspectors. It was further subnitted on behalf of the State
that those granted promotion on ad hoc basis prior to
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1.1.1985 were governed by the U P. Regularisation of Ad hoc
Pronotions (all posts within the purview of PSC) Rul es, 1988
and certain ad hoc pronotees were regularised thereunder
The State of U P. asked for permission to revert all Supply
I nspectors pronpted after 1.1.1985 and to nake pronotions on
the basis of seniority list according to rules.

W nay recall that the State of UP. also filed a
petition for review of the orders dated 4.12.1987 and
1.10.1991, being Review Petition No. 820 of 1994. The
respondents contended in the Review Petition that the
respondents therein who were given ad hoc promtion in
violation of the statutory rules and whose pronotions had
been cancelled vide order dated 27.12.1983, challenged the
cancel lation order in the H gh Court and on such chall enge
having failed, filed Gvil Appeal No. 329 of 1985, G vi
Appeal No. 116 of 1986 and Civil Appeal No. 329 of 1985 in
which the order dated 4.12.1987 was passed. Subsequently,
Wit Petition No. 1128 of 1989 was filed in which the order
dated 1.10.1991 was passed. It is contended on behal f of the
State in the petition for review that in view of the two
orders dated 4.12.1987 and 1.10.1991, a |large nunber of
Clerks had filed wit —petitions before this Court and the
Hi gh Court <claimng promotion on the ground that they were
senior to the persons granted pronotion, that the earlier
Review Petition filed against the order dated 1.10.1991
being Review Petition No. 292 of 1992 was dismssed on
18.2.1992 as the order dated 4.12.1987 was still in
operation and that the present petition was being filed for
review of both the orders dated 4.12.1987 and 1.10.1991 so
that the entire matter could be heard de novo. The
contention is that unless this Court overcones the
inhibition of the said earlier orders conplete justice
cannot be done and the unreserved benefit reaped by sone in
preference to their seniors would continue to themat the
cost of their seniors. The confusion and anonaly caused by
the previous orders has brought about a serious inbalance in
the service, inasnuch as, juniors are nmanning the higher
posts w thout sufficient experience whereas seniors wth
sufficient experience are required to work at lower |evels
when they should be manning the higher posts. It is,
therefore, contended that the Court  should wutilise its
extra-ordinary powers under Article 142 to undo - the
injustice and repair the inbalance caused by its earlier
orders. Unless the situation arising under the earlier
orders is repaired, the inbalance in the cadre wi'll continue
and the grievance of the seniors who have been denied
promoti on because the pronotional slots are occupied by
their juniors, wll survive and so will the brooding sense
of injustice continue to adversely affect the functioning of
the departnment. We see considerable substance in this |line
of reasoni ng.

The exceptional situation has arisen because the numnber
of officials seeking pronotion on the ground that ‘their
juniors have been pronoted is alnpst as large as the tota
strength of the pronotional cadre. The proper course in such
a situation is for the juniors to vacate and to nake room
for their senior colleagues. To restore the balance it is
necessary to recall the orders dated 28.1.1985, 4.12.1987
and 1.10.1991 and to set aside all orders of the Hi gh Court
passed in the matter after 28.1.1985 as well as all orders
for pronotion ma the State Governnent during this period and
to direct that pronotions be made, keeping in view al
rel evant rules and nornms, with retrospective effect fromthe
date a vacancy arises for an incunbent according to the
State Level Seniority List now prepared and submitted to the
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Court. However, those promoted prior to 1.1.1985 and
protected by the U P. Regularisation of Ad hoc Pronotions
(on posts within the purview of PSC) Rules, 1988 need not be
di sturbed. It 1is needless to say that hose pronoted with
retrospective effect wll be entitled to all pecuniary
benefits of such pronotion. However, those who will have to
step down on account of this correctional process need not
refund the pecuniary or other benefit enjoyed by them for
they had actually worked as Supply |Inspectors during that
period. We order accordingly. Al the wit petitions, the
appeal, the interimapplication, the review petition and the
contempt petition shall stand disposed of in the above
termns.

The State Governnent will conplete the entire exercise
within a period of six nonths fromtoday, taking the State
Level Seniority List as final and conclusive for that
purpose. There will be no order-as to costs.




