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DATED: 14t h Feb. 2006

ORAL JUDGMVENT : -

1. The Appellant original plaintiff in Special Gvil
suit No.8 of 1983 has preferred this appeal against the
j udgnment and order passed by the 1st Ad Hoc Additional
District Judge, Raigad-Alibag in Gvil Appeal No.84 of
2000 whereby the order passed by the learned trial Judge
declaring that the plaintiff is entitled to claim
earnest noney of Rs.500/- and interest of Rs.490/- from
conpensati on awarded by the Land Acquisition Oficer of
the said |ands was set aside and appeal was dism ssed.
For the sake of conveni ence hereafter the parties shal

be referred to as the plaintiff and defendants.

2. Brief facts giving rise to this appeal are as under

The suit lands described in detail in para 1 of the
plaint were owned by one Tul siram deceased father of
the defendant nos 1 and 2 and Motiram deceased father
of defendant nos.3 and 4. Deceased Tulsiram and
deceased Modtiram were real brothers. Def endant no.5
Laxm chand is the cousin of defendant nos.1 to 4.
Deceased Tul shiram and Motiram executed an agreenent to
sell dated 17-4-1963 in favour of plaintiff and agreed
to sell the suit land for Rs.5,000/- and accepted

Rs.500/- as earnest noney. On the date of said
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agreenent plaintiff was also put in possession of the
suit | ands. On 20-4-1964 the deceased Tulshiram and
def endant no. 3 Khenthand issued notice to the plaintiff
and term nated an agreenent to sell and asked plaintiff
to hand over possession of the suit |[|and. However,
plaintiff did not conply the said notice hence Tul shiram
and Khenthand i ssued second notice dated 19-1-1966 and
agai n asked for ;possession. However, curiously enough,
though the plaintiff had not returned the possession,
deceased Tul shiram and Khenthand or their heirs did not
take any further steps for acquiring possession fromthe

plaintiff.

3. On 3-2-1970 the suit |ands were acquired by the Land
Acquisition officer and Notification to that effect was
i ssued wunder Section 11 of the said Act. As plaintiff
was in actual possession of the suit land he cane to
known that defendants are trying to secure conpensation
in respect of acquisition of the suit |ands. He
t herefore approached the Land Acquisition office.
However, he was inforned that he may get his right
determined in the civil court. Hence plaintiff filed
present suit for a declaration that the defendants are
not entitled to receive conpensation anount out of
acquisition proceedings of the suit land and on the
contrary plaintiff is having right to receive the said
conpensat i on. He al so prayed for permanent injunction

restraining t he def endant s from receiving t he

::: Downloaded on -31/03/2026 20:14:10 :::



conpensation amount. The plaintiff also averred in the
plaint that as the defendants did not take any steps for
getting possession after notice dated 19-1-1966 and
plaintiff remained in possession of the said |and
continuously, he becane owner of the said land by

adver se possessi on.

4. The defendants filed their witten statement at Exhs
24 and 25 and opposed the suit claim They contended
that the plaintiff failed to conply his part of the
contract inasnmuch as he did not pay considerati on anount
as agreed nor he filed any suit for specific
per f or mance. Accor di ng to them plaintiffs had no
right,title or interest in the suit property and as such
he was not entitled to claimany conpensation out of the
| and acquisition proceedings of the suit |and. They al so
contended that plaintiff has not becone the owner of the
suit land by adverse possession as alleged by him
Hence on all these grounds the defendant no.1 prayed for

di sm ssal of the suit.

5. On these pleadings the learned trial Judge franed
i ssues on Exh.2. After considering the evidence adduced
by both the parties, the learned trial Judge cane to the
conclusion that the plaintiff had received possession of
the suit |and under agreenent to sell dated 17-4-1963.
He did not pay further anpbunt as contenplated and fail ed

to prove that he was ready and wiling to perform his
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part of the contract. The learned trial Court al so cane
to the conclusion that the plaintiff has failed to prove
that he has becone owner of the suit land by virtue of
adverse possession. The learned trial Court also held
that plaintiff is not entitled to get conpensation
anount as alleged but he is certainly entitle for refund
of earnest noney and interest thereon. He therefore

decreed the suit accordingly.

6. Being aggrieved by the said order the plaintiff
filed Regular Civil Appeal NO 84 of 2000. After hearing
argunent of both the | earned Advocates the first
Appel late Court also canme to the conclusion that the
plaintiff had not beconme the owner by virtue of adverse
possession nor he was entitled to get any conpensation
anount as he is not "person interested" as contenpl ated
under Section 3(b) of the Land Acquisition Act, 1894
(hereinafter referred to as the said Act). He also held
that the plaintiff 1is not even entitle to refund of
earnest noney out of conpensation anount arising out of
the Iland acquisition proceedings. He therefore partly
al l oned the appeal and set aside the declaration granted

in favour of the plaintiff.

7. the above nentioned order is challenged by the
plaintiff in this second Appeal. The appeal is heard

finally at the adm ssion stage.
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8. In this appeal before nme, Shri Gavnekar, |earned
Advocate for the plaintiff has urged only two points.
Firstly, he submtted that both the Courts bel ow have
failed to consider that right to receive conpensation
for conpul sory acquisition of |and under the said Act is
not restricted to those persons who have a |egal or
proprietary interest or estate in land and is avail able
to all persons who have a right or claimto | and, even
if such right or claimdoes not anobunt to |egal or
proprietary estate or interest in the |and. Accor di ng
to him the plaintiff being in possession of the suit
land since 1963 till the acquisition of the land and
actual delivery of possession is by himthe plaintiff
has a right to receive the conpensation. As agai nst
this the defendants right if any has already been
ext i ngui shed. Secondly, he canvased before nme that the
trial Court had in fact held that the plaintiff is
entitled to claimanmunt of earnest noney together with
interest out of the said conpensation proceedings but
though there was no appeal filed by the defendants
agai nst the said order the first Appellate Court has set
aside the said order in the appeal filed by the
plaintiff and thereby commtted an error of |aw. He,
therefore, submtted that an appeal be allowed and the

plaintiff’s suit be decreed.

9. As against this Shri P.S. Dani,|earned Advocate for

the defendant has supported the judgnment and order
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passed by the first appellate Court.

10. It is not in dispute that deceased Tulshiram
def endant no.3 executed an agreenment to sell in respect
of the suit lands in favour of the plaintiff on
17-4-1963 and agreed to sell the suit land for sum of
Rs. 5,000/ - after accepting the earnest noney of rs.500/-
and putting plaintiff in possession of the suit |[|and.
As per the ternms and conditions of the said agreenent
further anpbunt of Rs.1500/- was to be paid by the
plaintiff by end of March 1964 and subsequent
instalments were to be paid in the year 1965 and 1966.
It is also an admitted fact that the plaintiff did not
pay the subsequent instalnents as agreed nor he filed
suit for specific performance of the contract at any
time. Admttedly,in the year 1964 the defendants nos,.1
and 3 had issued notice to the plaintiff and infornmed
him that his agreenent has been cancelled and he was
cal |l ed upon to hand over possession. Simlar notice was
issued to plaintiff even in the year 1966. However, no
action was taken by the defendant in pursuance of the
said notices and admttedly plaintiff continued in
actual possession of the suit |and. Accordingly the
suit lands were in his possession till the year 1984,
when the possession was taken fromhim by the Land

Acqui sition Oficer.

11. The substantial question of law is whet her
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plaintiff is entitled to get conpensation out of
acqui sition proceedings of the suit |land or whether the
defendants being owners of the suit land are only
entitled to get entire anount of conpensation. Answer
to this question depends on the point as to whether the
plaintiff is a "person interested" as contenpl ated under
Section 3(b) of the said Act. In order to find out what
person interested neans, it would be necessary to see

the rel evant provisions. Section 3(b) says :

3. Definitions - In this Act, unless there is

sonet hi ng repugnant in the subject or context, -

(b) the expression " person i nt erested”
i ncludes all persons claimng an interest in
conpensation to be nmade on account of the
acquisition of land under this Act, and a
person shall be deened to be interested in
land if he is interested in an easenent

affecting the | and.

12. It is argued on behalf of the plaintiff that as the
plaintiff is in actual possession of the suit [and since
the year 1963 and defendants did not take any steps to

get back possession though they had in fact issued
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notices regarding termnation of the agreenent to sell,
the plaintiff has become owner by virtue of adverse
possessi on. It is also submtted that right of
defendants has in fact conme to an end as they have not
taken any action to secure possession within 12 vyears
from second notice, issued in the year 1966. However,
from perusal of the record it is very clear that the
contention as regards to adverse possession has been
given up by the plaintiff. 1In fact in his deposition he
has clearly stated that he never sent notice or inforned
by any nopde to the defendants that he was cultivating
the suit |ands by adverse possession. What is nore to
be noted is that admttedly plaintiff entered in the
suit land wunder an agreenent to sell. So in a way it
was a perm ssive possession. Wen such is the position
nmerely because subsequently the defendants term nated
the said agreenment but did not take action to secure
possession it cannot be said that the plaintiff has
acquired title by virtue of adverse possession. It is
needl ess to say that even if the plaintiff’s possession
is called unauthorised still then it cannot be said that
he has perfected his title by virtue of adverse
possession nor it can be said that right of defendants
to secure possession has cone to an end. So, one thing
is certain that the plaintiff cannot claim any
conpensation on the basis that he has beconme owner by

adver se possessi on.
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13. Natural ly, the next question for our consideration
is whether nerely because at the relevant tine the
plaintiff was in actual possession of the suit land it
can be said that he is a ‘person interested as
contenpl ated under Section 3(b) of the said Act. Shr

Gavnekar, |earned Advocate for the plaintiff has drawn
my attention to a case Dossi bai Nanabhoy Jeej eebhoy V/s
P. B. Bharucha - LX BLR 1206 wherein the Division Bench of
this Court has held that right to receive conpensation
for conmpulsory acquisition of I|and wunder the Land
Acquisition Act 1894 is not restricted to those persons
who have a legal or proprietary interest or estate in
the land and is available to all persons who have a
right to claimland, even if such right or claim does
not anount to legal or proprietary estate or interest in
the land. This proposition is not disputed and cannot
be di sput ed. However, the facts of the said case and
the facts of the case in hand are quite different. That
was a case where the first claimant was willing to grant
| ease and the second claimant was willing to accept the
| ease and the question arose as to whether the proposed
lessee is entitled for conpensation and what would be
apportionment. However, in the instant case admttedly
the plaintiff has failed to pay bal ance consideration

anount as per the stipulation enbodied in the agreenent

to sell. Not only that but he has failed to prove that
he was ready and willing to performhis part of the
contract. Admttedly, he did not file any suit for
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specific performance of the agreenent to sell. So.
nmer el y, because he continued in possession and defendants
the original owners did not take any action against him
to get back the possession it cannot be said that he has
acquired a right to accept conpensation as a ‘person

interested’ .

14. As against this, Shri P.S. Dani, |learned Advocate
for the defendant, has placed reliance on a case of
Mahammad Akil Khan V/s Prenraj Jawanmal Surana and Anr.
AIR 1972 Bom 217 wherein Division Bench of this Court
has made foll owi ng observati ons.

"a contract for sale of immovable property
is a contract that a sale of such property
shall take place on terns settled between
the parties. It does not of itself, create
any interest in or charge on such property.
Wien the seller and buyer are both wlling
to perform their respective parts of the
contract but the specific performance of the
contract has becone i npossi ble by the
unexpected interference by the State in
acquiring the property, the buyer wll be
entitled to recover fromthe seller any
purchase noney properly paid together wth
interest and also earnest with interest and

to that extent he would have had under
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Section b55(6)(b) of T.P. Act a charge on

the | and".

15. In fact relying on this authority the |learned trial
Court granted relief of declaration in favour of the
plaintiff that he is entitled to claim earnest npney
W th interest from the conpensati on anount. o
course,in the above cited ruling both the parties were
willing to performtheir part of contract while in the
instant case it does appear that it is not so and the
contract has also frustrated as a result of acquisition
of land. So, having regard to the peculiar facts of the
case it cannot be said that the plaintiff is a "person
interested" as per Section 3(b) of the said Act or he is
a person interested in the land as contenpl ated under

Section 9 of the said Act.

16. So, when we find that the possession of the land is
in fact taken by way of part performance as per the
agreenent to sell and subsequently the said agreenent
has been cancelled he was in fact not entitled to retain
the possession and he shoul d have been required to hand
over the sanme to the defendants. Considering this
aspect both the courts bel ow have rightly held that the
plaintiff is not entitled to get any share in the anount

of conpensation in lieu of acquisition of the suit |and.

17. In ny opinion, having regard to the facts and
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circunstances of the case plaintiff was even not
entitled to get back the earnest noney also because
right to receive earnest noney was also |lost by him as
he did not file any suit for specific performance and
alternatively for refund of earnest noney. However, the
fact remains that the trial court declared that the
plaintiff is entitled to get his earnest noney wth
i nterest. This finding is not challenged by the
defendants, they did not file any appeal nor they filed
any Cross bjections, when plaintiff filed the first
appeal . So, the | earned Advocate for the plaintiff has
rightly submitted that the order passed by the first
appellate court setting aside the declaration that was
granted in favour of the plaintiff is wong. He has
pl aced reliance on a case Banarsi and Ors V/s Ram Phal
(2003) 9 SCC 606 wherein the Apex Court has observed
t hat :

"Where in a suit for specific performance of
contract of sale, relief of conmpensation or
refund of noney/deposit in case of refusal
of specific performance al so sought by
plaintiff and court while refusing the
larger relief of specific per f or mance,
granted the snmaller relief of conpensation
or refund, the plaintiff would be a person
aggrieved by the decree and when appeal is

filed by defendant against the grant of
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relief of conmpensation or refund, held, the
plaintiff as a respondent can seek the
relief of specific performance of contract
or nodification of decree only by taking
cross objection or by filing appeal of his
own - |In absence of cross objection or cross
appeal , nodi fication of the decree and grant
of relief of specific performance by the
appel | ate court woul d be wi t hout

jurisdiction.™

18. So, the order of the first appellate court setting
aside the declaration granted by the trial court has to

be set asi de.

19. The Appeal is partly allowed. The order passed by
the 1st Appellate Court on 18-12-2003 setting aside the
order declaring that the plaintiff is entitled to claim
earnest noney of Rs.500/- and interest of Rs.490/- from
t he conpensation awarded by the Land Acquisition officer
for the said lands is quashed and the order passed by
the Court of CJ.S.D., Alibag on 27-2-1998 in Speci al
Cvil Suit No.8 of 1983 is restored.

Under the circunstances of the case parties to bear

their own costs of this appeal.
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(S. R SATHE, J.)
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