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1. The defendant in the suit is before us aggrieved by and dissatisfied
with the judgnent and decree dated 18.8.1999 passed by a | earned Single
Judge of the High Court of Judicature at Patna in Second Appeal No. 29 of
1993 affirm ng the judgnent and decree dated 20.1.1993 passed in Title
Appeal No. 20/1985 whereby the appeal from judgnent and decree dated
14. 3. 1985 passed by the Munsif Court, Samastipur, in Title Suit No.

71/ 1978, was di sm ssed.

2. The basic fact of the matter is not in dispute.

3. The appellant herein-was a tenant under the respondents. He was,
however, said to be a | andl ess person. A Parcha was purported to have been
granted on or about 29.9.1969 by the Collector of Samastipur District, in
ternms of the provisions of Section 6 of the Bihar Privileged Persons
Honest ead Tenancy Act, 1947 ("the Act", for short) , the father of the
respondents (Nos. 1 to 5) filed a suit for eviction against the appellant
herein, purported to be one under ‘Bi har Buil di ngs (Lease, Rent & Eviction)
Control Act, 1947. The said suit was dismssed on 27.5.1977. - No appea

t hereagai nst was filed . Another suit, however, was filed in the Court of
Munsif-11, Samastipur, which was marked as Title Suit No. 71/1978, on the
prem se that the said Parcha under Section 6(2) of the Act, was issued

wi t hout jurisdiction and the sane had been fraudul ently obt ai ned.

4. The reliefs prayed for in the said suits are

"(a) On consideration of the above facts the court be pleased to set aside
the order of the B.D. O, Pusa passed in case 1166/69-70 on 29.9.69 u/s.
6(2) of the Act as being without jurisdiction and fraudul ently obt ai ned.
(b) Any other relief or reliefs which nay be deened suitable a decree to
that effect may be passed in favour of the plaintiff against the

def endant . "

Sub-section (2) of Section 6 of the Specific Relief Act, 1963 reads as
under :

"No suit under this section shall be brought -

(a) after the expiry of six nonths fromthe date od di spossession; or

(b) against the Governnent"-

5. One of the contentions raised by the appellant herein in the said suit

was that in terms of the proviso appended to sub-section (2) of Section 6
of the Act the suit was not maintainable. On a finding that the said Parcha
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was obt ai ned upon commtting fraud, the suit was decreed. The appea
preferred thereagainst by the appellant was disnissed. In the second appea
which was filed by the appellant, the follow ng purported questions of |aw
were fornul at ed

"(i) Whether the suit for setting aside the order dated 29.6.69 in absence
of any consequential relief for possession was barred under Section 34 of
the Specific Relief Act, in view of the decision of Suprenme Court in case
of Vinay Kirshna v. Keshav Chandra & Anr., AIR (1993) SC 9577

(i) Whet her the instant suit was barred for non-joinder of the
col l ector, who was necessary part to the suit?"

6. The High Court, as noticed hereinbefore, dismssed the second appea
inter alia holding that the defendant had been in possession. It, however,
purported to have applied the law laid down by this Court in Vinay Krishna
v. Keshav Chandra and Anr., [1993] Supple. 3 SCC 129, on the premni se that
as, admittedly; the defendant had been in possession of the suit property
and the only relief prayed for in the suit was to set aside the order dated
29.9. 1969, no consequential relief was required to be nade for in the suit.

7. M. S.B. Upadhayay, |earned senior counsel appearing on behalf of the
appel l ants woul d subnmit that in view of the express bar contained in the
provi so appended to Section 34 of the Specific Relief Act, 1963, the suit
was not mmintainable. It was subnmitted that in any event the Coll ector
havi ng not been inpleaded as a party, the suit should have been di sm ssed.

8. Learned counsel appearing on behalf of the respondents, however,
supported the inmpugned judgnent.

9. Section 34 of the Specific Relief Act, 1963 reads as under

"Discretion of Court as to declaration of status or right. - Any person
entitled to any legal character, or to any right as to any property, my
institute a suit against any person denying, or interested to deny, his
title to such character or right, and the Court may in\its discretion make
therein a declaration that he is soentitled, and the plaintiff need not in
such suit ask for any further relief

Provi ded that no Court shall nake any such decl aration where the
plaintiff, being able to seek further relief than a nere
declaration of title, omts to do so."

10. In this case, it stands admtted that the appellant was treated to be a
tenant by the respondents. The suit property, according to the respondents,
was a tenanted one. The possession of the appellant, therefore, was denied
and disputed. It is furthernore admitted that the suit for eviction which
was filed by him was as noticed hereinbefore dismssed by the Gvil Court
on 27.5.1977.

11. The defendant-appellant, therefore, had been in possession of the suit
property. In that view of the matter the plaintiff-respondents could seek
for further relief other than for a decree of nmere declaration of title.

12. The High Court, in our opinion, commtted a manifest error in not
relying upon the decision of this Court in Vinay Krishna (supra). The said
decision categorically lays down the lawthat if the plaintiff had been in
possession, then a suit for nere declaration woul d be maintainable; the

| ogi cal corollary whereof would be that if the plaintiff is not in
possession, a suit for nere declaration would not be maintainabl e.

13. Furthernore, the institution of a civil suit was barred in terms of
Section 18 of the Act. W nmay also notice that in terns of Section 17A
thereof, the privileged tenant not havi ng pernanent tenancy in honestead is
to hold the same under the State Governnment and the anpbunt of rent payable
to the landlord by the privileged tenant in respect thereof would becone
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payable to the State Governnent. Once the defendant-appellant clained title
as a privileged tenant in terns of the provisions of the said Act, the
relationship of landlord and tenant come to an end. It was, therefore,
obligatory on the part of the plaintiff-landlord to file a suit in terns of
Section 18 of the said Act. In absence of a decree passed in such a suit,
whi ch as noticed hereinbefore, would lie only on a limted group for want
of jurisdiction or fraud, the plaintiff-respondent was not entitled to have
a decree in his favour in a suit of the nature instituted by himand for
the reliefs sought for by him

Section 2(d) & 2(i) of the Act are as under

"*Honest ead’ neans any | and which is held on | ease or used with the
consent, express or inplied, of the Iandlord for residential purposes and
i ncl udes any buil ding erected thereon, together with any Sohan and Bari
appurtenant thereto."”

"*Privileged person’ means a person-

(1) whois not a proprietor, tenure-holder, under-tenure-holder, or a
nmahaj an; and

(2) who, besides his honestead, holds no other |and or holds any such
| and not exceedi ng one acre;

but does not include any person who has cone i nto possession of the
honestead | and in contravention of the provisions of Section 20 of the

Sent hal Par ganas Tehancy (Suppl ementary Provi-sions) Act, 1949 (Bi har Act
XI'V of 1949), of section 46 of the Chotanagpur Tehancy Act, 19808 (Act VIII
of 1985)."

14. Apart fromthe fact that in such a suit the plaintiff was bound to
establish fraud or want of jurisdictionon the part of the Collector, to
grant a Parcha in favour of the tenant, the Collector was a necessary
party. In absence of the Collector, therefore, the suit could not have been
decr eed.

15. W, therefore, have no hesitation to hold that the H gh Court wongly
answered the substantial question of law franed by it. The judgnments and
decrees passed by the Hi gh Court and the Courts below are, therefore, set
asi de and the appeal is allowed. No costs.




