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ACT:

The Bangal ore Acquisition of Lands (Validation) Act (Ms. 19
of 1962), s. 2-Scope of-Legislative conpetence to renove
di scrimnation retrospectivel y-Validating Act s-
Classification pr oduced t hereby- If reasonabl e
classification.

HEADNOTE:

In Msore there were two Acts bearing on acquisition of
private land for public purposes, namely, the Msore Land
Acqui sition Act, 1894, and City of Bangalore Inprovenent
Act, 1945. A notification under s. 4 of the Msore Land
Acqui sition Act, 1894, was issued for acquisition of the
respondents’ plots in Bangalore. The procedure in the
Acquisition  Act is a shortened procedure  which is
prej udi ci al to the owner of property “acquired. The
respondents chal |l enged the acquisition in the H gh Court on
various grounds and the H gh Court allowed the petitions.
The State appealed to this Court and while the appeal was
pendi ng the Bangal ore Acquisition of Lands (Validation) Act,
1962, was passed and received the assent of the President,
as required by the Constitution on My 4, 1963. It
validates all acquisitions nade, proceedings held, noti-
fications issued or orders made in connection therewith, by
the State Governnent purporting to act under the Mysore Land
Acqui sition Act, before the Validating Act cane into force
for the purpose of inprovenent, expansion or devel opnent of
the Cty of Bangalore. It also provides that pending
pr oceedi ngs may be continued under the Mysor e Land

Acqui sition Act. The provisions are to be ef fective
notwithstanding the City of Bangal ore |nprovenent Act, or
any other law, judgnent, decree or order of any court.

Section 2(1) of the Validation Act, provides, that no order
made under the Mysore Land Acquisition Act is to be called
in question on the ground that the State Governnent was not
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conpetent to nmake acquisition for the Purpose of inprovenent
or on any ground whatsoever, and s. 2(2) provides that a
notification or order nmay be questioned in accordance wth
the provisions of the Mysore Land Acquisition Act -and the
Land Acquisition Act, 1894, and the rul es nade thereunder

In this Court in spite of the Validating Act the respondents
sought to support the judgnment of the High Court on the
grounds that : (1) there were still two Acts which covered
the sane field but prescribed two different procedures, and
that the notifications issued follow ng the nore prejudicia
procedure in the Msore Land Acquisition Act wer e
unconstitutional as that Act was discrimnatory; (2) an
acquisition or anything done, previously hit by Art. 14
cannot be validated unless the vice of unr easonabl e
classification is renoved, and so, the Validating Act was
ineffective; (3) the Mysore Land Acquisition Act and the
Land Acquisition Act. 1894, are general |aws which nust give
way to the special law in the Inprovenent Act; and (4) There

is still diserimnation, because. there are two classes of
cases one, in whose case the Validating Act dispenses wth
the procedure of the Inprovenent Act and’ those, in whose
case that procedure will be foll owed

56

HELD : (1) The supremacy of the Legislatures in India,
within the constitutional Iimts of their jurisdiction is
conpl et e. By the non-obstante clause ' in the Validating

Act, the Inprovenent Act is put out of the way as if it were
repealed or as if it had not been passed. The Legislature,
has made retrospectively a single law for the acquisition of
property and rendered all acquisitions, nmade before the
Val i dating Act was passed, to be governed by the Mysore Land
Acqui sition Act al one. oj ections based on breach of
Constitution or fundanmental rights could be raised in spite
of the words 'or on any ground whatsoever’ in the Validating
Act, but, objections on the ground that there has been
nonobservance of the provisions of the Inprovenent Act nust
fail. [62 A-C, 63 A-B]

(2) It is wong to assune that a discrimnation arising
from selection of one law for action rather than another
where two procedures are avail abl e, can never be righted by
renovi ng retrospectively one of the conpeting laws from the
field. |If there is legislative conpetence, the Legislature
can always put out of action retrospectively one of the pro-
cedures |eaving one procedure only available, nanely, the
one that was followed and thus get over the  discrimnation
In the present case, the only curb on the Legislature's
powers was the requirement of the President's assent and
that was obtained. [63 B

Pi ara Dusadh v. King Enperor, [1944] F.C. R 61, applied:

(3) There is no question of general Acts giving way 'to a
special Act because, after the Validating Act was passed
there was no | nprovenent Act to consider. [63 E-F]

(4) Al Validating Acts lead to two distinct classes ‘those
in which validation is necessary and those in which it is
not . Such class legislation is pernissible and t he
Legi slature is conmpetent to validate procedural defects. [63

H

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 111 to 113,
115 to 117 of 1966.

Appeal s by special |eave fromthe judgnent and order dated
March 3, 1961 of the Mysore High Court in Wit Petitions
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Nos. 1076, 1083 and 1087 of 1959 and 270, 359 and 360 of
1960.
C. K. Daphtary, B. R L. lyengar, R H Dhebar and S. P
Nayar , for the appellants (in all the appeals).
S. T. Desai, J. WMhajan, J. B. Dadachanji and P. R
Srinivasan, for the respondent (in C.A No. 111 of 1966).
Sarjoo Prasad, B. Datta, J. B. Dadachanji and P. R Srini-
vasan, for respondent No. 1(in C. A No. 113 of 1966).
R. Thi agaraj an, for respondent No. 2 (in C. A No. 113 of
1966) .
A N. Singh and D. N. Gupta, for the respondent (in C. A
No. 115 of 1966).
J. B. Dadachanji and P.. R Srinivasan, for the respondent
(in CA No. 116 of 1966).

57
Shyanmal a Pappu, M R Ramanurthy and Vineet Kumar, for the
respondent (in C A--No. 117 of 1966).
The Judgnment of the Court was

Hi dayatul l'ah, ~ C.J, These appeals by special |eave are
agai nst. ‘a ~compn judgnment ~of the H gh Court of 1961
allowing —a batch of wit petitions. By the order now

i mpugned the Hi gh Court had quashed two notifications issued
under ss. 4 and 6 of ‘the Mysore Land Acquisition Act 1894
and published in the Mysore Gazette dated May 7,1959 and
Cctober 15, 1959, respectively, and restrained the State
CGovernment from acquiring the land affected by the said
notifications The State now appeal .

The petitions were directed agai nst the State of Mysore and
the Special Land Acquisition Oficer, Cty |Inmprovenent Trust
Board, Bangalore. In sone of the Petitions there were other
respondents either wth or wthout the Special, Land
Acqui sition O ficer. Nothing, however, turns upon the array
of the respondents.

In Mysore there are two Acts bearing on acquisition of pri-
vate |l and for public purposes. The first is the Mysore Land
Acqui sition Act which follow ng the same schene as the  Land
Acqui sition Act in force in India. The other is the City of
Bangal ore | nprovenment Act, 1945.  The latter Act constitutes
a Board of Trustees charged with the execution of the Act
and in its Third Chapter |ays down the duties and powers of
the Board and the manner in which inprovenment schenes are to
be effectuated. Sections 14 to 18 and s. 27 outline the
procedure by which acquisition of land is to be nade.
Section 52 of the Act lays down that any provision of 1aw
contained in any other enactment in force in Mysore
repugnant to any provision contained in the Inprovenment Act
is to stand down to the extent of- the repugnancy. The
Mysore, Land Acquisition Act has al so sections 4, 5A and 6
anal ogous to the correspondi ng sections in the Central /Land
Acqui sition Act in force in the whole of India.

The land in respect of which the present dispute has. arisen
is Survey No. 2 of Raja Mhal village, Kasba' Hobli
Bangal ore North Taluk. This |and belonged originally to the
Maharaja who divided it into plots. The petitioners —who
cane before the High Court, are owners of some of the plots
which were transferred to themby different nbdes such as
sale, gift, etc. These, petitioners acquired plots for
purposes of their own. Sone, had nade | ay-outs already with
the prior sanction of the Board and spent money in |aying
out the plots including anbunt paid out to the Board in this
connecti on. The notification wunder s. 4 issued for
acquisition of these plots stated that they were being
7Sup. C. 1.169-5

58

acquired for public purpose to wit Raja Mahal Vilas Layout.
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Many petitions were, filed in the High Court to question the
validity of the action. It was said that the Notification

under s. 4 of the Mysore Land Acquisition Act gave no
particulars and was followed by tile Notification under s. 6
with the result that the opportunity wunder s. 5A of
objecting to the acquisition was lost to the petitioners.
It was al so contended that the scheme of |ayout was feasible
only under the Inprovenent Act through the Board of Trustees
for the Inprovenent of the Gty of Bangalore and the
procedure in Chapter Il of that Act had to be followed.
The acqui sition, however, was being made entirely under the
Land Acqui sition Act wthout any advertence to the
provisions of the Inprovenent Act. It was, therefore,
contended that the action of the Governnent was ultra-vires,
section 52 of the Inprovenment Act and the provisions of the
Third Chapter of that Act. It was also subnitted that the
action in using  the “provisions of the Mysor e Land
Acqui sition Act was discrimnatory because in -other cases
the provisions of the Inprovenent Act were applied.

The petitions were filed between the | ast week- of Decenber,
1959 and the last week of March, 1960. Before the petitions
cane up for hearing the Governor of Mysore pronulgated on
June 9, 1960 an Ordinance called the City of Bangalore Im
provement (Anmendnent) Ordinance (No. 1 of 1960) introducing
retrospectively s. 27-A. This was followed by an Act which
reenacted the provisions of the Ordinance. The Act was,
however, not reserved for the assent of the President, nor
was his assent taken'to its introduction. By this; section
conpliance with the Third Chapter of the |nprovenment Act was
di spensed wi t h. The petitioners then challenged the
Amendi ng Ordinance and the Amending Act as not conplying
with Arts. 213(1) and 254(1) of the Constitution. The State
of Msore relied upon the Mysore Land Acquisition ‘Act for
the validity of the proceedings. The petitioners subnitted
that the public purpose was |linked upwith the inprovenent
of the city of Bangal ore and thus fell to be governed by the

| mprovenent Act., They contended that the discrimnation
still continued if the attenpted inclusion of s. 27-Ain the
Cty Inprovenment Act was held to be unconstitutional. It

may be nentioned that in one petition-a ground of _estoppe

had been rai sed, as expenditure had been incurred-in |aying
out the plot and the Board had received paynent for its
sancti on.

The petitions in the High Court, therefore, proceeded on-the
following three broad points : (1) validity of Odinance 1
of 1960 and the Mysore Act XIIl of 1960; (2) —non-conpliance
with the City of Bangal ore | nmprovenent Act, 1945; and (3)

59

discrimnation between two classes of cases, i.e. those in
which the provisions of Chapter IIl of the Inprovenent Act
were followed and those |like the case of the petitioners in
which they were not foll owed. An additional point of
est oppel was special to one petition only.

The High Court rightly declared unconstitutional Odinance 1
of 1960 and the Amending Act XIIl of 1960 on the short
ground that the forner offended cl. (1) of Art. 213 being
promul gated without the instructions of the President and
the latter offended cl. (2) of Art. 254, and it was not
reserved for the consideration of the President and was not
assented to by him These grounds are so patent that no
attenpt was nade before us to urge anything to the contrary.
The High Court next considered the validity of the notifi-
cations on the ground of discrimnation and found that the
provisions of the Third Chapter of the |Inprovenent Act had
to be, followed in law. Since they were by-passed, the Hi gh
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Court found discrimnation between these cases and the cases
of others in which the provisions were followed. The High
Court held that this shortened procedure offended against
the equality clause in the Constitution. The State was
aggrieved by the decision and this appeal is the result.
Before this appeal canme up for hearing a Validating Act was
passed by the Legislature of the State. This Validating Act
was reserved for the assent of the President. The State in
arguing these appeal s seeks support fromthe provisions of
the Validating Act and contends that the judgment under
appeal cannot now be supported because of the validation of
the acquisition not, withstanding the provisions of the
| mproverrent Act. The ‘case before wus, therefore, was
consi dered under the new Validating Act. Before we discuss
the argunents, which “are advanced in support of t he
deci sions of the H gh Court and those against it we may set
out here the provisions of the Validating Act since they are
the min subject of controversy in the appeal before us.
The Act i'n question is the Bangal ore Acquisition of Lands
(Vvalidati'on) Act, 1962 (Act 19 of 1963). It received the
assent of the President on'the Fourth day of My, 1963. As
its long title shows it is an Act to validate the
acqui sition wunder the Mysore Land Acquisition Act, 1894 of
| ands by the State CGovernnent for  the pur pose of
i nprovenent, expansion or developnent of the City of
Bangal ore, and the orders passed and the proceedings held in
connection therewith. The Act is intended to apply to any
area to which the City of Bangal ore I'nprovenent Act, 1945
ext ends and val i dates orders passed and proceedings held in
connecti on t herew th. The ~Act consists of ~only two
secti ons. The first section gives the short title and the
second section deals with validation of certain acquisition
of lands and
60

proceedi ngs and orders connected therewth. The second
section reads as follows :

"2. Validation of certain acquisition of |ands

and pr oceedi ngs and orders connect ed

therew th. -

(1) Not wi t hst andi ng - anyt hi ng-— contained in

the City of Bangal ore I'nprovement ~Act, 1945

(Mysore Act V of 1945), or in-any other 1aw,

or in any judgnent, decree or order _of any

Court, -
(a) every acquisition of- land for t he
pur pose of i mprovenent ; expansi-on or

devel opnent of the City of Bangalore or any
area to which the Gty of Bangal ore
| mprovenent Act, 1945, extends, nmade by the
State Governnment acting or purporting to act
under the Mysore Land Acquisition Act, 1894
(Mysore, Act VII of 1894), at any tine before
the comencenent of this Act, and every
proceedi ng held, notification issued and order
made in connection with the acquisition  of
| and for the said purpose shall be deened for
all purposes to have been validly nade, hold
or issued, as the case may be, and any
acqui sition proceeding comenced under the
Mysore Land Acquisition Act, 1894, for the
said purpose before the conmmencenent of this
Act but not concl uded bef ore such
conmencenent, may be continued under the Land
Acqui sition Act, 1894 (Central Act 1 of 1894),
as extended to the State of Mysore by the Land
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Acqui sition (Mysore Extension and Anendnent)
Act 1961 and accordingly no acquisition so
nmade, no proceeding held, no notification is-
sued and no order nmade by the State Government
or by any authority under the Msore Land
Acqui sition Act, 1894, or the Land Acquisition
Act , 1894, in connection wth any such
acquisition shall be called in question on the
ground that the State GCovernment was not
conpetent to make acquisition of land for the
said purpose under the said Act or on any
ot her ground what soever;
(b) any land to the acquisition of which the
provi si ons of clause (a) are applicable shall
after it-has vested in the State Government,
be deened to have been transferred, or stand
transferred, as the case nay be, to the Board
of “Trustees for the inprovenent of the Gty of
Bangal ore.
(2) For the renpoval of doubts it is hereby
decl ared that not hing in sub-section (1) shal
be construed as preventing any person from
guesti oni ng in accordance

61
with the provisions of the Msore Land
Acqui sition Act, 1894, of the Land Acquisition
Act, 1894, and the rules made under the said

Act s, any notifi cation or or der nmade
t her eunder. "
Now the effect of this section is in many _directions. It

applies first to every acquisition of land for the purpose
of inprovenment, expansion or devel opnent of the city of
Bangal ore by the State CGovernment, purporting to act. under
the Msore Land Acquisition Act but only to acquisitions
made before that Act cane into force.. Next it applies to
every proceeding held, notificationissued or order made in
connection therewith. Then it provides that all these shal

be deened to be validly nade, held or issued. Then it
provi des that pending proceedi ngs may be continued under the
Mysore Land Acquisition Act and no order nade is to be
called in question on the ground that the State ~Covernment
was not conpetent to make acquisition for the said purpose

under that Act or on any ground whatsoever. Al these
provisions are to be effective notwithstanding the City  of
Bangal ore | nprovenment Act, 1945 or any other |aw, judgnent,

decree or order of any Court. The land to which these
provisions apply is further to be deened to ~have been
transferred or stand transferred to the Board of Trustees
for the inprovenent of the city of Bangal ore. The only room
left for questioning any order or notification is in
accordance with the provisions of the Mysore Land
Acqui sition Act, 1894. the Land Acquisition Act, 1894 and
the rul es made under those Acts.

The State Governnent clains that this Validating Act  cuts

short all controversy. It has validated all past actions
notw t hstandi ng any breach of the, Inprovenment Act or -any
other law or the decree and order of the H gh Court. It

further subnits that the action cannot be called in question
on the ground that State CGovernnent WAs not conpetent to
make the acquisition of land or on any other ground
what soever. It further submits that proceedings already
af oot can conti nue.

This contention is met by the respondents on three nain
grounds. The first is that there are still two Acts which
cover t he same field but prescri be t wo di fferent
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procedures . In one procedure there is an inquiry assessnent
of the public purpose preparation of scheme, and in the
other, there 1is none. The,, nore prejudicial procedure

which is that of the Acquisition Act. must be disallowed as
it is discrimnatory and therefore the two notifications

still continue to’ be unconstitutional

The above argunent denies to the legislatures the suprenmacy
whi ch it possesses to nmmke laws on the subject of
acqui sition. What the Legislature has done is to nmake

retrospectively a single law for the acquisition of these
properties. The Legislature

62

coul d al ways have repeal ed - retrospectively the | nprovenent
Act rendering all acquisitions to be governed by the Msore
Land Acquisition Act alone.  This power of the Legislature
is not denied. The resulting position after the validating
Act is not different. By non-obstante cl ause t he
| mprovenent Act is put out of the way and by the operative
part the proceedings for acquisition are wholly brought
under the Msore Land Acquisition Act to be continued only-
under that Act. The Validating Act renoves altogether from
consi deration any inplication arising fromChapter [Il or
Section 52 of the Inmprovenent Act in rmuch the sane way as if
that Act had not been passed.

The Validating Act 'goes further and says that all the acqui-
sitions shall not be called in question on the ground that
t he State Governnment was not conpetent - to make t he
acquisition. No claim based upon the failure to observe the
| mprovenent Act can, therefore, be heard. The State relies
upon the last six words of the first clauseof s. 2(1) of
the Validation Act to contend further, that the acquisition
cannot be called in question on any ground what soever except
in so far as door for objections is kept open by the ' second
sub-section. This is perhaps a larger claim than ' these
words warrant. Wsat those words nean is no nore than that
in addition to the ground that the State Governnent was not
conpetent, no other ground based upon breach  of the
| mprovenent Act or any other lawis to be entertained.
Those words nmust be read down. They do not nmean what they
appear to say bjections for exanple of breach of the Con-
stitution or of fundanental rights will of course remain.
It is for this reason that the Legislature enacts sub-
section (2) to renove doubts and expressly all ows objections
under the Msore Land Acquisition Act, 1894 or the Land
Acqui sition Act, 1894 to be raised, notw thstanding the wide
| anguage of the last six words of the previous -section

Therefore all objections on the ground that in t he
acqui sition there has been non-observance of the provisions
of the Inprovenent Act nust fail

M. S. T. Desai, however, contends that an acquisition hit
by Article 14 or anything done previously cannot —-ever be
val i dated, unless the vice of unreasonable classification is
renoved and the validating Act is ineffective for  that
reason. This argunent |eads to the |ogical conclusion  that
a discrimnation arising fromselection of one law for
action rather than the other, when two procedures are
avail abl e, can never be righted by renoving retrospectively
one of the conpeting laws fromthe field. This is a wong
assunpti on. In Piara Dusadh and others v. K E (1) trials
bef ore special judges (not sessions Judges under the Code of
Crimnal Procedure) were deened to be trial before Sessions.
(1) [1944] F.C R 61

63

Judges in accordance with the Code and the Federal Court up-
held the constitutionality of the ordinance by which this
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fiction was created. The suprenacy of the Legislatures in
I ndi a, within t he constitutional limts of their
jurisdiction is as conplete as that of the British
Parliament. |If two procedures exist and one is followed and
the other 'discarded, there may in a given case be found
di scrimnation. But the Legislature has still the com
petence to put out of action retrospectively one of the
procedures | eaving one procedure only avail able, nanely, the
one followed and thus to nake di sappear the discrimnation

In this way a Validating Act can get over discrimnation

VWere, however, the legislative conpetence is not avail abl e,
the discrimnation nust remain for ever, since t hat
discrimnation can only be renoved by a | egislature having
power to create a single procedure out of two and not by a
| egi sl ature which has not that power.

Her e the Legislature was supreme in the, field of
acqui sition. The only curb. on its powers was t he
requi rement of President’s assent and that admittedly was
obt ai ned unli ke the previous occasi on when the Anendi ng Act
failed forwant of such assent. Therefore the Validating
Act enacted -in 1963 does not suffer fromthe defect from
whi ch the Amending Act of 1960 suffered.

The same argunent is next put in another way. It is said
that the Msore Land Acquisition Act, 1894 and the Land
Acqui sition Act, 1894 are general |aws and they nust give
way to the special lawin the Inprovenent Act, nore so in
view of section 52 of the Act |ast ~nentioned. But this
again ignores, the position that after the Validating Act
there is no I nprovenent Act to consider

It is contended that acquisition by the Inprovement Trust is
not a public purpose. W declined to hear this argunent
which does not arise in the appeal before us'since it was
not raised in the H gh Court.

M. Sarjoo Prasad also argues that there will be now two
cl asses of cases, one in which the Validating Act dispenses
with the procedure of the Inprovenent Act and those in which
the procedure will be followed. (This is the sanme  argunent
in another formand is equally futile. Cass legislation is
al ways permissible. There is a special class inwhose case
the acquisition was wunder 'the Acquisition Act ~w thout
following the procedure of the Inprovenent Act. ~There are

two distinct classes of cases and the differential 1is the
striking down of action in the second class and the need for
val i dati on. Al Validating Acts lead to two distinct

cl asses-those in which validation is necessary and

64

those in which it is not The legislature is always
conpetent to Validate procedural defects without' in any way
losing its jurisdiction, by reason of the existence of the
ot her cl ass.

The argunents that no opportunity was given to oppose the
acquisition on the ground that no public purpose was
subserved, nust fail because a notification has already been
i ssued wunder section 6 of the Land Acquisition Act. It is
too late for this Court, to enter into the question  of
publ i c purpose.

It remains to consider the argument based on estoppel which
is, clained in CA No. Ill of 1966. There is no doubt that
the, High Court, has not decided that issue. The writ
petition nust therefore be remanded to the H gh Court for
the consideration of that ground.

The result therefore is that all appeals are all owed. Al
wit petitions: (except 114 which is to be conpronised and
C.A  No. 111,of 1966 'in which there is a remand) wll be

di sm ssed. There shall, however, be no order as to costs.
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Wit petition No. 1076 of 1959 (C. A. No. 111 of 1966) shal
stand remanded to the H gh Court but there shall be no order

about costs.
Y. P. Appeal s al | owed.

65




