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ACT:

Central provinces Irrigation Act 1931 (C.P. Act 111l of
1931) - Conpetency of The State Governnment to levy water.
charges in respect of the usage of the water from Navegaon
Bandh Reservoir for irrigation fields when the right to free
wat er was custonmary right recogni sed and recorded i n WAzi b-
U - Arz-VWhether the customary right destroyed by the Madhya
Pradesh Abolition of Proprietary Rights (Estates Mhals and
Al i enated Lands Act, 1950 (Act | of 1950) or by the Madhya
Pradesh Land Revenue Code , 1954

HEADNOTE:

Respondents are the ex-proprietors, and occupants of
the agricultural lands wthin their Malguzari villages
situated in Sakoli  Tahsil of . District Bhandar a in

Maharashtra State. Since the construction of the reservoir
cal | ed Navegaon Bandh by one Kawdu Patel three hundred years
earlier, the holders or the lands including the respondents
were enjoying the right of irrigation fromgeneration to
generation free of charge with the only obligation which is
inherent in the right viz.. putting the ~tank in _proper
repairs. In the Wazib-U -Arz an obligation was put on the
Mal gl uzars to allow the tenants to irrigate their fields for
rice (dhan) and sugar cane cultivation free of charge. The
respondents, therefore, were using the water of /'this
reservoir for irrigating their fields as of right wthout
any paynents-a right acquired by them by custon - grant or
agreement or by prescription, duly recorded in the Wazi b-ul -
Arz at the tine of the various settlenents and as recogni sed
as such by the State Government till 1964 i.e. even after
the said Tank cane to vest in the State under Madhya Pradesh
Act 1 of 1951. Thereafter, the appellant purporting to act
under the Central Provinces Irrigation Act, 1931 (CP Act 11

of 1931) declined to allow taking of water to the
respondents unless they executed an agreement in witing
agreeing to pay Rs. 7/- per acre for rice cultivation and
Rs. 45 per acre for sugar cane as charges for the use of
water from Navegaon Bandh. The respondents, therefore,
chall enged the levy of the said charges and asked for the
appropriate wit against the appellants. The H gh Court of
Bonbay allowed the wit petition and held that (a) the right
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to free water was a customary right recogni sed and recorded
in Wazi b-ul-Arz. (b) the said right was preserved and was
not destroyed by MP. Abolition of Proprietary Rights Act,
1980 or by the MP. Land Revenue Code, 1954 and (c) the
State CGovernnent was not. conpetent under the Irrigation Act
to levy the water charges. However. the Hi gh court granted a
certificate under Art. 133(1)(c) of the Constitution

Di sm ssing the appeal, the Court
N

HELD: The provisions of Sections 45, 46 and 47 of the
Abolition of Proprietary Rights Act read wth the entries
made in the Wazib-ul-Arz which was prepared at the time of
the settlement under the  Land Revenue Act 1917, nmake it
crystal clear that the occupancy tenants and mali k- makbuza
who were appropriating the water. OF Navegaon Bandh tank for
rai sing paddy and sugar cane crops before the date of
vesting under Abolition of Proprietary R ghts Act were
164
to continue lo enjoy those rights wthout any let or
hi ndrance even after the date of vesting. 'The wounds "in
the sanme rights" occurring in sub-section 1 of s. 45. in
fact leave no room for doubt  that the absolute occupancy
tenants and occupancy tenants were to continue to enjoy the
irrigation and other water rights which were enjoyed by them
before the date of 'vesting. [172G 173F- G

(2) The right of free irrigation which accrued |o the
occupancy tenants | and mal guzars under sections 45 to 47 of
the Abolition of ‘Proprietary Rights Act were not only
destroyed but were also saved by s. 239 of the Mudhya
Pradesh Land Revenue Code. 1954 and, are therefore. to
continue to be enjoyed by the occupancy tenants and
mal guzars without being affected. curtailed or whittled
lower in any manner despite the repeal of section 45 to 47
of the Abolition of Proprietary Rights Act by s. 238 of the
Code. [174G H, 175A]

The words "all rights acquired"” occurring in Section
239 of the Code are conprehensive enough to take in the
irrigation and other rights acquired by the tenants and
mal i k- makbuza under sections 45 to 47 of the Abolition of
Proprietary Rights Act which stood repeal ed by virtue OF s.
238 of the Code. thus fully protecting and preserving the
said right of free irrigation. [174E- G

State of punjab V. Mhar Singh , [1955] 1 SCR 893
reiterated

(3) Section 26 of the Central Provinces Irrigation Act,
1931 vests in the Government all rights in the water of any
river natural streamor natural drainage channel natura
| ake or other natural collection of water. [175B]

In the instant case, the tank being not a natural |iKke,
the CGovernment was not conpetent to recover water charges by
virtue of s. 26 of the Central Provinces Irrigation Act,
1931. the water rights which could be acquired by custom and
were, in fact, acquired by custom by the respondents and
were recogni sed and preserved both under the Abolition of
Proprietary Rights Act and the Code cannot in any manner be
interfered with by the appellants. [175C D

Harrop v. Hirst [1968] LR 4 Exch 43 Allen V Petrick, 69
Mont. 373, 377, 379, 380 22 Pac 451 452, 453 (1924); quoted
wi th approval .

JUDGVENT:
ClVIL APPELLATE JURISDICTION: CIVIL Appeal No 2475 of
1968.
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Fromthe Judgnent and order dt. 5-7-67 of the Bonbay
H gh Court (Nagpur Bench) in S.C A No. 893 of 1965

T. S. Desai and M N. Shroff for the Appellants

S. V. Deshpande and S. Bal akri shnan for the Respondent
Nos. 1-6 and 8-20

A. G Rat naparkhi for the Respondent 7(i) and 7(ii)

The Judgrment of the Court was delivered by

JASWANT SINGH, J.- This appeal by certificate granted
under Article 133(1)(c) of the Constitution by the High
Court of Judicature at Bonbay (Nagpur Bench) which is
directed against its judgment and order dated July 5, 1967
in Special Civil Application
165
No. 893 of 1965 raises an inmportant question of law as to
the right A of the State to |levy and collect water charges
fromthe respondents under the Central Provinces Irrigation
Act, 1931 (Act No. Ill~ of 1931) for appropriation for
irrigation purposes of water from Navegaon Bandh Tank in
Tehsi| | Sakol i, District Bhandara.

The facts giving rise to this appeal are:

As already. indicated, there is in village Navegaon
Tehsil Sakoli, District Bhandara, which fornmed part of the
erstwhile State of Madhya Pradesh, a very large reservoir of
wat er call ed Navegaon Bandh Tank which is said to have been
constructed sone 300 years ago by one Kawdu Patel. The tank
which is over an area of Land adneasuring nearly 3200 acres
has, since the time of its construction, -been the nain
source of supply of water to the rice and sugarcane grow ng
areas of five villages viz, ~Mwuza Navegaon, Deol gaon,
Mungli, Yerandi and Kholi conprising about 2688 acres of
| and which is held partly by the quondam Ml guzars i ncl udi ng
respondents 1 to 8 and partly by the tenants including
respondents 9 to 20. The said tank came to vest in the State
under the Madhya Pradesh Abolition of Proprietary Rights
(Estates, Mahals and Alienated Lands) Act, 195() (Act No. 1
of 1951). In May, 1965, the State Governnent called upon the
respondents who are ex-proprietors and occupancy tenants to
execute agreenments in witing undertaking to pay Rs. 7/- per
acre for rice and Rs. 45/- per acre for sugarcane irrigation
as charges for the wuse of water from the Navegaon Bandh
Tank. The respondents thereupon brought the aforesaid wi't
petition challenging the levy by the State of the -said
charges as well as its denmand for execution of the aforesaid
agreenments and seeking the issue of twin wits viz (1) of
prohi bition forbidding the appellants from insisting on the
respondents to execute agreenments in the State's favour for
paynment of water charges for irrigating their lands and (2)
of  Mandanus directing the appel lants to allow free
irrigation of their fields from Navegaon Bandh Tank. The
case of the respondents was that the right of taking water
for irrigation purposes free of charge fromthe said tank
had been enjoyed by the holders of |and from generation to
generation for the last 300 years with the only obligation
of keeping the tank in proper repairs; that the tank was the
Property of the descendants of the said Kawdu Patel who were
recogni sed as Ml guzars of all The aforesaid five vill ages;
that the right of the aforesaid holders of Iland or
appropriating water of the tank was recogni sed and recorded
in the Wajib-ul-Arz whereunder an obligation was cast on the
Mal guzars to allowthe tenants to irrigate free of charge
their lands for rice
166
(dhan) and sugarcane cultivation; that the Ml guzars as well
as the tenants had thus been using the water of the tank for
irrigating their fields and raising crops as of right
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wi thout any paynent either to the State or to any one al so;
that in the year, 1950, the Madhya Pradesh Legislature
passed an Act <called "the Madhya Pradesh Abolition of
Proprietary Rights (Estates, Mahals and Alienated Lands)
Act, 1980 (Act No. | of 1981)" (hereinafter referred to as
"the Abolition of Proprietary R ghts Act’ wth a viewto
elimnate the internediaries (variously called as Ml guzars,
Zam ndars and Jagirdars) between the State and the tillers
of the soil and to acquire froma specified date for the
purpose of the State free of all encunbrances the rights of
properties in estates, mmhals, alienated villages and
alienated lands conprised in a notified area in Midhya
Pradesh; that in the Notification issued under section 3 of
the Abolition of Proprietary Rights Act, the area vesting in
the State was shown as the whole area of the aforesaid
villages and the Mahals or Estates conprised therein; that
thus the State was substituted in place of Malguzars with
the same rights'and liabilities; that the only consequence
of vesting according to section 4 of the Abolition of
Proprietary Rights Act was to do away with the encunbrances
of nortgages, if any, on proprietary lands and to fasten the
same on the anobunt of conpensation payable by the State to
the proprietors; that the said vesting which took place as a
result of the abolition of Proprietary R ghts Act and the
Notification issued thereunder did not affect, curtail or
extinguish the aforesaid rights of free irrigation of the
hol ders of land in the aforesaid five villages i.e., of the
Mal guzars who were cultivating their home farmlands or of
ot her persons who were in occupation of |ands as occupancy
tenants at the time of the comng into force or the
Abolition of Proprietary Rights Act and on the 'contrary,
sections 45 46 and 47 of the Abolition of Proprietary R ghts
Act preserved those rights; that the right to free
irrigation was recogni sed and recor ded at vari ous
settlenents and in the Waj.i'b-ul -Arz of 1919; t hat
notw t hst andi ng the enactment and enforcenent  of the
Abolition of Proprietary Rights (Act, the State continued
upto 1964 to recognise The respondents’ right of taking
water free of <charge for irrigation purposes from the
af oresai d tank which had been enjoyed by the respondents and
their ancestors for the last 300 years and never made any
demand on account of water charges; that the respondents
were entitled to take water fromthe aforesaid tank for such
lands as it had been irrigated as per entries in the Wjib-
ul-Arz which is an authentic record of- rights of the
cultivators of the villages in question; that in Novenber,
965, the officials of the State Governnent in charge of the
Irrigation Department by reference to section 26 of

167

the Central Provinces Irrigation Act, 1931, which had no
rel evance. A declined to allow the respondents to take water
fromthe aforesaid tank unless they executed the aforesaid
agreements and that the action of the State Government and
its officials was wi thout any |egal authority and encroached
upon their fundanmental rights.

In the return filed by themin opposition to the wit
petition‘, the appellants while admtting that the tenants
as well as the proprietors could avail of the right of
irrigating their paddy |lands on condition that they would
mai ntain the Navegaon Bandh Tank in proper repairs and keep
the irrigation channels clear fromobstruction and sedi nent
inter alia maintained that on and fromthe 31st of March?
1951 the date specified in the Notification No. 627-XlI
dated 27th January, 1951 issued under section 3 of the
Abolition of Proprietary Rights Act-all rights, title and
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interest vesting in the quondam proprietors in the notified
area including lands, tanks etc. which were not their
private property ceased and stood vested in the State free
of all encunbrances; that consequently, the right of the
outgoing proprietors and tenants of free wuse for the
aforesaid irrigation purposes of water of Navegaon Bandh
Tank (which was held by ex-Mlguzars, not as their private
property but as proprietors) was extinguished and the State
becanme conpetent to inpose the water charges on persons
taking water from Navegaon Bandh Tank nore so when on
finding that though for many years, the proprietors as well
as the tenants had been taking advantage of the irrigation
facilities, they had all  along been neglecting to keep the
said tank and irrigation <channels in proper repairs (which
was an essential condition for enjoyment of the right of
irrigation), it had, for ensuring proper irrigation
facilities, to recondition the tank as well as the water
channel s (which ~have a water spread of 2688 acres of |and)
at an ' expense of about 22.76 lakhs of rupees; that sections
45, 46 and 47 of the Abolition of the Proprietary Ri ghts Act
have no relevance as they had been repeal - ed by section 238
of the Madhya Pradesh Land Revenue Code read wi th Schedul e
1l thereto and that such of the respondents as were
proprietors had, after the coming into force of the
Abolition of Proprietary Rights Act, accepted and w t hdrawn
wi thout any reservation the conpensation determ ned by the
Conpensation officer in respect of the proprietary rights
over |lands and, tanks etc. including the Navegaon Bandh Tank
which is conprisedin the notified area resulting in the
vesting of the said Tank in the State free of al
encunbrances including the obligation to supply water free
of charge to the respondents as well as of all restrictions
on Governnent’'s right to renovate the tank

On a consideration of material existing on the record,
the High Court allowed the wit petition holding that the
right to appropriate water free of charge was a customary
right which was preserved and was not destroyed either by
the Abolition of Proprietary Rights Act or by the
168
Madhya Pradesh Land Revenue Code and that the State was not
conpetent to levy any water charges under the Central
Provinces Irrigation Act, 1931

At the hearing of the appeal the |learned for counse
for the appellants urged that the rel evant provisions of the
Abolition of Proprietary Right Act have been wongly
construed by the High Court; that wunder section 4 of the
Abolition of Proprietary Rights Act, all the rights title
and interest of the erstwhile proprietors inthe Iands and
tanks conprised in the notified area vested in the State on
and fromthe date specified in the Notification issued under
section 3 of the Act viz. from31l st March 1951 with the
result that the respondents could not claimthe right of
free irrigation after such vesting; that the original right
of free irrigation from the talk was not saved by -any
provision of the Abolition of proprietary R ghts Act; that
even assuming wthout admtting that the respondents’ right
of free irrigation continued after 1950, it was finally
destroyed by the Madhya Pradesh Land Revenue Code which came
into force in 1953 and neither section 7 of the WMdhya
Pradesh General (clauses Act nor section 225 of the Madhya
Pradesh Land Revenue Code saved the sane; that the State was
enpower ed under the provisions of the C.P. Irrigation Act,
1931 to recover charges for the supply of water for
irrigation from the Navegaon Bandh Tank which had cone to
vest in it with effect from 31st March, 1951, and that in
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any event respondents 1 to 8 who were the original owners
(ex-proprietors) could not claim the right of free
irrigation. On the other hand, it is contended on behal f of
the respondents that the right of irrigation fromthe tank
in question evidenced by entries in the wajib-ul-arz is
preserved and protected by sections 45 to 47 of the
Abolition of Proprietary Rights Act; that tho protection far
from being taken away subsequently is alleged by the
appel | ants was preserved by the MP. Land Revenue Code; that
repeal by Schedule Il to the M. Land Revenue Code of
sections 45 to 47 of the Abolition of Proprietary Ri ghts Act
did not affect any vested right which accrued under the
repeal ed provisions of the Abolition of the Proprietary
Ri ghts Act and accordingly the respondents’ right of
appropriating the water of Navegaon Bandh Tank free of
charge for irrigating their fields was not in any way
affected by the aforesaid provisions of the MP. Land
Revenue Code; that the C P. Irrigation Act, 1931 has no
application to the instant case and that the case of
respondents1 to 8 as regards free irrigation stands on the
same footing as that of respondents 9 to 20.

For a proper appreciation and determination of the
points involved in the case, it is necessary to have a clear
i dea of the schenme  of the Abolition of Proprietary Rights
Act which as already ‘stated was enacted to provide for the
acquisition of the rights- of proprietors in estates.

169

Mahal s, alienated wvillages and alienated |lands in Madhya
Pradesh and A to nake provision for other matters connected
therewi th. Sub-section (1) of section 3 of the Abolition of
Proprietary Rights Act lays down that on and froma date to
be specified by a notification by the State Governnent in
this behalf, all proprietary rights'in an estate, ' nahal
alienated village or alienated |and, as the case nmay be, in
the area specified in the notification, vesting in a

proprietor of such estate, mahal , alienated village,
alienated land, or in a person ‘having interest /in such
proprietary right through the proprietor, shall “pass from

such proprietor or such other person to and vest in the
State for the purposes of the State free of al

ci rcunmstances. This provision, as evident fromits opening
wor ds has been expressly made subject to savings as provided
inthe Act. The consequences ensuing fromthe begi nning of
the date specified in the notification which is made by the
State Governnent under section 3(1) are set out in section
4(1) of the Abolition of Proprietary Ri ghts Act which again
is subject to exceptions provided in the Act. One of such
consequences is that all rights, title and interest vesting
in the proprietor or any person having interest in / such
proprietary right through the proprietor in such area
including land (cultivable or barren), grass land, scrub
jungle, forest, trees, fisheries, wells, tanks,  ponds,
wat er - channel s, ferries, pathways, village sites, ‘hats,
bazaars and neals; and in all subsoil, including rights, if
any, in mnes and ninerals, whether being worked or not
cease and vest in the State for purposes of the State free
of all encumbrances and the nortgage debt or charge on any
proprietary right becomes a charge on the anmount on
conpensati on payable for such proprietary right to the
proprietor under the provisions of the Act. Now as observed
by this Court in Chhotabhai Jethabai Patel & Co. v. The
State of Madhya Pradesh(1l) that |ast part of clause (a) of
section 4(1) of the Abolition of Proprietary F Rights Act
i ndi cates that nortgage debts and charges on the proprietary
right are what are meant by the term encunbrances.
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Subsection (2) of section 4 of the Abolition of Proprietary
Rights Act which is in the nature of a non obstante
provi sion says that notw thstanding anything contained in
sub-section (1), the proprietor shall continue to retain the
possessi on of his hone-stead, hone-farmland, (2) and in the

Central Provinces also of |and brought under cultivation by

himafter the agricultural year 1948-49 but before the sate

of vesting.

(1) [1953] S.C.R 476.

(2) For the purposes of the present case "home-farml and"
as defined in section 2(g) means-(i) |land recorded as
sir and khudkasht in the name of a proprietor in the
annual papers for the year 1948-49, and(ii) |I|and
acquired by a proprietor by surrender from tenants
after the year 1948-49 till the date of vesting.

12-520 SCI /78

170
Section 38(1) of the Abolition of Proprietary R ghts

Act which confers the rights of nalik-nmakbuza on proprietors

provi des 't hus: -

"38. (1) Every proprietor who is divested of his

proprietary rights ~in an estate or mahal shall, with

effect from the date of vesting, be a malik-makbuza of
the home-farm l'and in his possession."

Section 39 (1) of the Abolition of Proprietary Rights
Act lays down that where the proprietary rights held by a
protected thekadar or other thekadar or a protected headnan
or by any other under tenure vast in the State under section
3, the Deputy Conm ssioner may reserve to such proprietor
the rights of an occupancy tenant in the whole or part of
the home farmland and shall determ ne the rent thereon Sub-
section (2) of section 39 of the Abolition of Proprietary
Rights Act provides that any person becom ng an occupancy
tenant under sub-section (1) shall be a tenant of the State.

Section 40 of the Abolition of Proprietary R ghts Act
which confers rights of a l|lessee  on the proprietor in
certain lands provides that any land not included/in home-
farmbut brought under cultivation by the proprietor after
the agricultural year 1948-49 shall continue in the
possessi on of such proprietor and shall be deened to be
settled with himby the State Governnent on such ternms and
conditions as may be prescri bed.

Section 41 of the Abolition of Proprietary Ri ghts Act
l ays down that except in such areas as the State Governnent
may, by notification, exclude fromthe operation of this
section, every absolute occupancy tenant who, at any tine
before the date of vesting or within six nmonths the reform
or such further period as the State Government may fromtime
totine notify pays to the State Governnent an anount equa
to three tines the annual rent for the tinme bei ng payabl e by
himfor his holding and every occupancy tenant who-|ikew se
pays to the State CGovernment an anount equal to four tines
such rent, shall, on and from the date of vesting or the
date of such paynent, which ever is later, be declared in
the prescribed nanner to be malik-nakgbhuza of the land
conprised in his holding.

Section 45, 46 and 47 of the Abolition of Proprietary
Rights Act which are naterial for the purpose of this case
may be conveniently reproduced at this stage. These sections
run thus:

"45. (1) Subject to the provisions of section 41, any

person who inmediately before the date of vesting was

i n possession of any holding as an absol ute occupancy

tenant or an occupancy tenant shall, on and fromthe

dat e of vesting,
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171

be deemed to be a tenant of the State and shall hold
t he land in the sane rights and subject to the sane
restrictions and liabilities as he was entitled or
subject to imredi ately before the date of vesting.

(2) Any person holding I|and as vill age service
| and shall be deened to be holding it fromthe State
and shall be governed by the provisions contained in
sections 42 to 48 of the Central Provinces Tenancy Act,
1920.

(3) Any person holding land other than sir |and
fromthe proprietor on favourable terms for service
rendered by himshall fromthe date of vesting be
decl ared to be an occupancy tenant of the State and the
Deputy Comm ssioner shall fix the rent to be paid by
hi m

(4) The rent payable to tho State by such a tenant
shal'l, for the purpose of its recovery be rent within
the nmeaning of clause (a) of section 225 of the Centra
Provinces Land Revenue Act, 1917. D

46. Every person deemed or declared to be a malik
makbuza under section 38 or section 41 and every ot her
mal i k- mmkbuza in-a mahal shall be entitled to any right
which a tenant has  under the village wajib-ul-arz and
any reference/ toa tenant in the wajib-ul-arz shall be
deened to include a reference to every such nalik-
makbuza.

47. (1) The Deputy Commi ssioner shall, in regard
to lands vesting in the State or remaining wth the
proprietor under  this Act, ascertain in the prescribed
manner the customin respect of-

(a) the rights of persons resident in the estate or
village or holding | ands conprised in the nahal

(b) the rights to irrigation, right of way and other
easenent s;

(c) the rights to trees and to produce;

(d) any other rights and (custons which the State

CGovernment may direct to be recorded
(2) The Deputy Comm ssioner shall record in the 'wajib-

ul -arz, the custons soO ascertained -and i f

necessary nodify any entries therein."

The rules which the Deputy Conm ssioner is required to

followin ascertaining custom in relation to the rights
mentioned in the above

172

noted section 47 appear to have been made vide Notification
Np. 70 XXVI1l dated 3rd March, 1951. The said rules may al so
be re produced here for facility of reference:

" 1. (1) In the Central Provinces, excluding
nerged territories, the Deputy Comni ssioner shall issue
a proclamation in Form A appended to these rules asking
the villagers to apply by a specified date if they
consi der inadequate the existing customs recorded in
the Village Administration Paper in respect of —any
heads specified inrule 2 or desire to have recorded
therein any new custom under any head specified in rule
2.

(2) In the nerged territories, the Deput y
Conmi ssi oner shal | issue a proclamation in Form
appended to these rules asking the villagers to state
by a specified date what custons in respect of the
heads specified in rule 2 should be recorded in the
Village Adm nistration Paper.

2. Custons shall  be ascertained under t he
foll owi ng heads and due regard shall be had to the
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conditions entered in the Village Adm nistration Paper
if any, and the objections urged by the residents of
the village: -

Heads under which custons can be recorded.
(VII1) Irrigation
(I'X) other water rights ...

A plain reading of section 45 reproduced above woul d
show that the Abolition of Proprietary Ri ghts Act coul d not
affect the tenancy rights of absolute occupancy tenants and
occupancy tenants created by the outgoing |landlords. On the
contrary, it guaranteed the continuity of absol ute occupancy
tenants and occupancy tenants by clothing them wth the
status of tenants under the State and confer ring on them
the sane rights as were being enjoyed by them before the
date of vesting. The words "in the sanme rights" occurring in
sub-section (1) of section 45 are very significant. They
| eave no room for doubt that the absolute occupancy tenants
and occupancy tenants were to continue to enjoy the
irrigation and other water rights which were enjoyed by them
before the date of vesting:

Section 46 puts the Mlik-makbuza at par with the
tenants in regard to customary rights under the wajib-ul-
arz. It ordains that every person deened or declared to be a
mal i k- makbuza under sec
173
tion 38 or section 41 and every other nalik-makbuza in a
mahal is A entitled to the same customary right as a tenant
under the village wajib-ul-arz.

Section 47 emphasises the  inportance  of custom in
relation to the right to irrigation by making it inperative
for the Deputy Commi ssioner to ascertain in accordance wth
the aforenentioned rules and record in the village wajib-ul-
arz the customin respect of theright to irrigation and
certain other rights in regardto the |lands vesting in the
State or remaining wwth the proprietor under the Abolition
of Proprietary Rights Act.

It may be stated here that wajib-ul-arz which was
prepared at the tinme of settlenment. under the C P, Land
Revenue Act, 1917 contai ned the following entries:-

"Term No. 13(2) of the Wajib-ul-arz of the year 19-20

of mouza Navegaon Bandh P.H No. 35.

13. Water of tank No. 883/1 is taken for irrigation to

Villages Muza Mingli, Deol gaon, Yerandi and Kholi for

Veblaf (?) of also and Sadshiv son of Istari of Muza

is entitled for Sugar Cane free of charge.

Term No. 18(2) of the Wajib-ul-arz:

Water of tank No. 883/1 is taken free of rate for paddy

irrigation both by the Malguzars and tenants. Details

are given in the Wlit Parcha. Water of this tank for
one day-and night is taken by Sitaram Patil “for mnaha

No. 1 and Kanhu son of Sanbhu Patil al so takes one day

and one night for Mhal No. . It is free to ‘Milik

Mukhi ya only for Sugar Cane Irrigation.™

Fromthe foregoing, it becomes crystal clear that the
occupancy tenants and nmalik-nmakbuza who were appropriating
the water of Navegaon Bandh Tank for raising paddy and
sugarcane crops before the date of vesting under the
Abolition of Proprietary Rights Act were to continue to
enjoy those rights without any |let or hindrance even after
the date of vesting.

Let us now proceed to determ ne whether there was any
change in this position as a result of the enactment of the
Madhya Pradesh Land Revenue Code, 1954 (hereinafter referred
to as 'the Code’) which received the assent of the President
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on the b5th February, 1955 and was adapted and nodified at
first by the Bonbay (Vidarbha Region) Adaptation of Laws
(State and Concurrent Subjects) order
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1956 and later on by the WMharashtra Adaptation of Laws
(State and Concurrent Subjects) order, 1960 because it has
been contended by |earned counsel for the appellants during
the course of his subnmissions that wth effect from 12th
February, 1955 when the aforesaid assent accorded by the
President to the Code was published in the Madhya Pradesh
Gazette Extraordinary there was an automatic extinction of
the aforesaid right of _irrigation enjoyed by the occupancy
tenants and nmalik-nmakhuza in consequence of the repeal of
sections 45 to 47 of the Abolition of Proprietary Ri ghts Act
by virtue of section 238 of the Code, read with Schedule 11
thereto. The contention is, in our opinion, wholly untenable
as it proceeds on a msconception of the true |egal position
and overlooks the provisions of section 239 of the Code
whi ch runs thus:

239. ALL rules, -assessnents, appointrments and
transfers made, notificati ons and procl amati ons issued,
authorities and powers conferred, farms and |eases
granted, records of-rights and other records framed or

Confirmed, rights acquired, liabilities incurred, tines
and places appointed, and other things done under any
of the enactnents hereby re peal ed shall, so far as may
be, be deenmed to have been respectively nmade, issued,
conferred, grant ed, franed, revised, confirmed,
acquired, incurred, appointed and done under this
Code. "

It is worthy of note that section 239 of the Code did
not destroy the right of free irrigation enjoyed by the
respondents. On the contrary, it~ fully protected and
preserved the sane. The words * all” rights acquired"
occurring in the said section of the code are conprehensive
enough to take in the irrigation and other rights acquired
by the tenants and malik-nakbuza under sections 45 /'to 47 of
the Abolition of Proprietary Rights Act which stood repeal ed
by virtue of section 238 of the Code. This view is in
consonance with the decision of this Court —in State of
Punjab v. Mohar Singh(1l) where it was held that the |ine of
enquiry would be, not whether the new Act expressly keeps
alive old rights and liabilities but whether it manifests an
intention to destroy them Examining the matter in the |ight
of this principle, we have no doubt in our nmind that the
right of free irrigation which accrued to the occupancy
tenants and nmal guzars under the aforesaid sections 45 to 47
of the Abolition of Proprietary Rigllts Act were not only
not destroyed but were al so saved by section 239 of the Code
and are, therefore, to continue to be enjoyed by the
occupancy tenants and mal guzars w thout being, “affected,
curtailed
(1) [1955]1 S.C.R 893.
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or whittled down in any nanner despite the repeal  of
sections 45 to A 47 of the Abolition of Proprietary R ghts
Act by section 238 of the Code.

The | ast contention advanced by the | earned counsel for
the appellants that the Governnment was conpetent to recover
wat er charges by virtue of the provisions contained in
section 26 of the Central Provinces Irrigation Act, 1931 is
al so devoid of substance. The said section, it would be
noticed, vests in the Governnment all rights in the water or
any river, natural stream or natural drainage channel
natural |ake or other natural collection of water. As in the
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instant case, it is clear not only fromthe avernments of the
respondents but also of the appellants thenselves that the
tank in question is not a natural |ake, section 26 of the
Central Provinces Irrigation Act, 1931 can be of no avail to
the appellants and the water rights which could be acquired
by custom as indicated in Harrop v. Hrst(l) and were in
fact acquired by custom by the respondents in the instant
case as shown above and were recogni sed and preserved both
under the Abolition of Proprietary R ghts Act and t he Code
cannot in any manner be interfered with by the appellants.
The inportance attached to the need for recognition of
the right to irrigation may also be gleaned from tax
foll owi ng observations nade by Chief Justice Callaway in
Allen v. Petrick (69 Mont, 373, 377, 379, 380, 22 Pac 451,
452, 453-(1924) : E
"The appropriator does not own the water He has a
right of ownership in its use only. The use of water in
Mautana is ~vital to the prosperity of our people. Its
use, 'even by an individual, to irrigate a farm is so
much a contributing factor to the welfare of the State
that the people, in adopting the Constitution, declared
it to be a public use.
For the foregoing reasons, we do not find any merit in
this appeal which is dismssed with costs.
S. R Appeal dism ssed
(1) [19681 L.R 4 Exch. 43.
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