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ORDER
This appeal by special |eave arises fromthe order of

the Division Bench of the Madhya Pradesh High Court \in M sc.
Petition No. 2090/ 75 passed on Novenber 5, 1979, filed under
Art. 226 of the Constitution. The admitted facts are that
the appellant had issued a notice on March 27, 1993 under
Section 85 of the Cantonment Act, 1924 (for short, ‘the
Act’) to the respondent for denolition of the construction
nmade in the property now in controversy. The |st respondent
had received the notice on May 2, 1973, but he carried out
further construction. However, notice under Section 256 was
i ssued on January 3, 1974 and second notice ultimtely was
issued for denolition on Septenber 13, 1974 under Section
185. The |Ist respondent had submitted his reply on Cctober
30, 1974. The area committee on Decenber-7, 1974, passed
resol ution after considering the representation nade by the
I st respondent to give 15 days time for conpliance of the
notice dated March 27, 1973 and Septenber 13,1974 and in
case he does not conply with the same it further resolved to
have the structure denolished through the agency of the
Board. Calling this action in question the respondent had
filed the above wit petition in the Hgh Court. The
Di vi sion Bench has held that though Section 185 read with
5th Schedul e does not contenmplate any enquiry being
conducted or reasons to be recorded, principles of natura
justice require that necessary notice and opportunity of
hearing be gi ven and after consi deration of t he
representati on speaking order is required to be passed.
Since the speaking order had not been passed the action of
the respondent was in violation of the |aw.

The only question in this case is whether the view
taken by the High Court is good inlaw. It is seen that the
respondent in his reply had adnitted that they constructed,
as pointed out by the Cantonnent Board in its notice dated
Septenmber 13, 1974, and the previous notice. But he stated
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that he had done it bona fide and as he would not denolish
it but requested the authority to reconsider the matter and
wi thdraw the notice. In other words, he adnitted that he had
carried on illegal construction w thout conpliance with |aw
So the question is whether enquiry in that behalf is
required to be conducted. W are of the considered view that
the High Court was not right inits conclusion that an
i ndependent enquiry requires to be held after the notice was
i ssued and the reply thereof was given by the respondent.

It is seen that the Cantonnment Board is an el ected body
represented by peopl e thenmsel ves. Wen opportunity was given
putting on notice of illegal <construction mnmade by the
respondent, reply thereof was given. The Board had
consi dered the representation and was not inclined to accede
to the request nade by the respondent. Accordingly, the
resol uti on passed by the Cantonment Board cannot be faulted
as violative of the principles of natural justice.

However, Shri Lekhi, |earned counsel appearing for the
appel l ants stated that the action taken by the respondent
can be candoned provided he conplies with the law. In view
of the stand taken by the appellants, it would be open to
the respondent to nake a representation to the Board which
woul d forward the sane to General Oficer Commanding in
Chi ef at Sagar who woul d pass an appropriate order according
to | aw.

The appeal is accordingly al 'owed. No costs.




